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PINAL JUDCMTmt 
AM) ORDRR 

microfilm 

AUG 7 1974 


1972 The d 7 PUlnt ^ thIS aCti °" haVln8 b6en “ Ud “ *«»■»« 17 

9?2 ’ de ^* *“*»«■" h. Tserpes ( .. Tserpe ,, )( 8 Ba3U 17 ’ 'K 

s ;r: ‘ ,art ° s " ) and Athan Ham ° s <"«—'■) hav ins served pWl£t . <& 

rr and ^ c °— **-*--, Blth an l r & 

on September 12, 1972; and 
» 

Plaintiff having moved this Court for an 0 rrf 
*nc, * an order striking the 

answers of defendants Research a . 

utomation Corporation ("RAC"} 

Xserpe. and granting j ^ > a " d 

rcliif „ ■ f ° r permanent Injunctive 

relief against them . md ^ 

piucectlve order vacating the 

proponed depositions of plaintiff. 

_ Plaintiff a counsel, William Nortman, 

Thomas R, Bcirna, and Mark II, Jacobs; and " ' 

Defendants havin c coved this Court , 

defendants to record th ” *" ° r<ler Pennlttin * 

GCOrd the remainder of the , 

herein, excluding certain dpp -^ions noticed 

certain alieged improper questions, end direct- 
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in^ chat all future depositions be held in the United States 
Court House; and for an Order compelling the production by the 
plaintiff of certain documents requested by the defendants; and 
for leave of this Court to serve and file a proposed third party 
complaint or counter-claim against the United States of America; 
and 

This Court having considered all the papers filed by both 
parties and having considered the reports of the Honarable Harold 
J. Raby, United States Magistrate, to whom these matters were 
assigned, issued on June 25, 1974 and July 17, 1974, and having 
considered the defendants' objections to these reports and having 
found such objections to be without merit; and there being nc 
just reason for delay; 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the answer 
filed by the defendants on September 12, 1972 be and it hereby 
is stricken insofar as it speaks for defendants RAC and Tserpes, 
and that defendants R/\C and Tserpes, their nominees, agents, 
servants, employees, attorneys, successors and assigns, and those 
persons in concert or active participation with them, and each of 
them, be and they hereby are permanently enjoined from,' directly 
and indirectly, in connection with the offer, sale, or purchase 
of the shares of the common stock of RAC or any other security, 








making use of the n.?ans or instruments of t 

communication in interstate cr-rrr.i- rc-* or of 

national securities exchange: 


ransportatlon or 
any facility of any 



(1) To employ any device, scheme, cr artifice to de¬ 
fraud, or 

(2) to offer, purchase or sell securities by means of 
any untrue statement of a materia*, fact or any omission to state 
•a material fact necessary in order to make the statements made, 

in the light of the circu-stances under which they were made, not 
misleading, or 

(3) To engage in any use, practice or course of business 
which operates or would operate as a fraud or deceit upon any 
person. 

AND IT IS FUTHER ORDERED, ADJUDGED AND DECREED that: 

(1) Plaintiff's motion for a protective order with 
respect to the depositions of plaintiff's counsel, William Nort> 

man, Thomas R. Beirne, and Mark N. Jacobs be and it hereby is 
granted; 

(2) Defendants' motion to tape record 'the remainder 
of the depositions, to exclude certain alleged improper questions 

and to hold the depositions in the United States Court House be 
and it hereby is denied; 

(3) Defendants' motion to compel disclosure of certain 

documents by the plaintiff be and It hereby is denied: and 

' « ™ 


3 - 
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(4) Defendants' motion for leave of this Court to 
serve and file a proposed third party complaint or counter- 
claim against the United States of America and/ or the Securities 
and Exchange Commission be and it hereby is denied. 

IT IS FURTHER ORDERED that this Court shall retain juris¬ 
diction of this matter for all purposes. 


f /K - 

UNITED STATES DISTRICT JUDGE 


Dated: New York, New York 
« t ■> , 1974 

a 




JUDGMENT ENTERED 1/^4*^ , 1974 

8a 

/ CLERIC (7 
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(4) Defendants' motion for leave of this Court to 
serve and file a proposed third party complaint or counter¬ 
claim against the United States of America and/ or the Securities 
and Exchange Commission be and it hereby is denied. 

IT IS FURTHER ORDERED that this Court shall retain juris¬ 
diction of this matter for all purposes. 
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f A, 


UNITED STATES DISTRICT JUDGE 


Dated: New York, New York 
(Z~<-< U. r *? » 1974 

' /? 

JUDGMENT ENTERED ^ , 1974 

9i <)3ct 

" T ’ / CLERK {/ 
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UNITED STATES COURT OF APPEALS 


Second Circuit 

At a Stated Term of the United States Court of Appeals, in and for the Second 
Circuit, held at the United States Court House, in the City of New York, on the 


and 


ninth 

aoVi»ri£y-th7»4. 


day of 




, one thousand nine hundred 


i 

i 

t 

i 

| 


^ccavitifcfl wvi :?ziic.r,zv Cwciniiaitn* 

/1 Jit 1 1£ ) ya i loo, 

V. 

Autonation Corpoiailart 

Lcnstatrtn— IU T Movpm 
Sz&ll V#xtam 

At .“tea 


'Jgf oo ri oat ^ a i Lant» 


It is hereby ordered that the motiop made herein by counsel for the 

appellee 


by notice of motion dated Fab*x »*7 U, 1573 , to tscssd tho rctioa to tbo 
United SfcAtaa District Cocart tor t£w iiocthom iXLatritfc of tew York 
i’^TToasot to Tula 52 C»}. Fadrral hoi** Civil .racodttto JUhatiifTaoo X. 

apo«llftnt> at lvcHtn.of th* probl»« and 'ion^or inhoroat la 

pro«*o«Lla* on appwo 1 without tho 

oiaisuMi or b*n»fIt of oounool, 

Upon oorvaliaratloa th«r*of # It 1* 

cruoro* that tho action i*r«iA bo ana it uorosy 1* rasamim to tno 

... unlt *4 titwtoa district Court *or th* OoutAiora 

YirjTXo ^auo furthor fir.Uln.ro arui with uut lorlty to 
ret afc it fin-a to s>* wrraat*a unocr tho Qirauuowanooo. 

A. jASIwL 

viwr-< 


-fv^'C J# \;Lj !tL'.‘1jAH3| 


;;C-I. WAufaJi il. :WS 3 i>jLLi), 

--- ■ r iV oi. U J-H l jO J 


iiC.l. Ci'-.A.-LiC CZ'Ha'VJ */l t 


..i.jvrut 


Ciivnrt-'.Tudorpe 


-/ 
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iniiTi.n statf.; m.vntrcr oouht 
SOO'ijikhn j i.;n<n r nr .w../ vi.pk 


srouritipt. and !:>:niAt:oi. oommt '.'’.ion, 

Pl.« int ■ 

- .vpiinrit 

research automat ior; corporation, 
ron^TAUTii.cw n. t:n:rj.-.. 

BASIL MAP.TOS, 

ATHAW I'AMf >.j, 

T) f < rid nt~ 


n. or w- <*' 

j n (sjp.) 

ORDER VACATING HIPINM* 
IIJA1.Y INJUNCTION aWL> 
STRIKING PORT I or; 3 of 
COMPLAINT __ 


* 'i>ho (]p< e-uinn* h.iv’ oq moved * > vae.»*'o the Order of 
ProliiniiMry In pine' ion <f .’T . ."HILTICt. ' "N.’/ESTFR J . RVAN, da od 
Ilovc'inbct H. I*>'/', .rvl to dirmir.jj th >r. |...M 3 -.1 the Complaint 

in t hi s proc* •< d 111 r t . 1 1 '} 1 r^j vnilatioi ol . >. o t i < n ho 

Rocuritioa Aft: <v 1 on October ’a, 1m 7», *hf r» :o of 

caid mot ion, th* 1 plait 1 it f hnv.nrj ail. J to ar.poa.. .ml h ving 
failed to on per paid mot tor • it. io V-rnbv 

ouDRi'iri), iui or;.:n and Di:onr:rn that tho order -f Pro- 

» 

1 imi nary j, r . r : 1 col MR. Jl: ST ICR G"I 7TT ' i’ER J. RYAN, dated 
November H, bo* .v ! 1:: ’ -reby vacated: 


, ,jp ; n 7 ' iM’i 'T,jpn, opnrv r>, ni’unoKo /pin nrcRKFn that 
all part •*. oi t t,. c. >pl. in* \;h 1 • o * ' i« * '■ iNje^t natter of thio 
procoodinn >1 ging .* 1 .tot 1 o - vj •*»« *' tot. '< ol the .>oc’ii i i ( -3 


' Act of J ; • a: 1 d 'tv ' T “ u c ‘ 


* or' 1 )/’ d■amionrd. 


baled: New Vit .,! •• y. 


■I O.rV,^- 

'*•; v! 1 :.t/vT t*^lii.'V a? 1 JC* .imjch. 
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U NITED STATES DISTRICT COURT 
tOCTOERli DISTRICT OF NFV TORI 

- -•---— - —-K 

SECURITIES AND EXCHANGE COMMISSION, RFRONT OF 

UNITED STATES 

RUlntlff. i HACISTNATF. 


t 72 Civ. 3513 <SJ1) 

RESEARCH AUTOMATION COERORATTON, 

IONSTAHTINOS N. TStRfES. BASIL 

RATIOS. A THAN’ KAMOS, : 

Defendants. 


x 


TO THE HONORABLE SYLVESTER J. ETA’I, U.S.O.J.i 

In this action brought by tha Securities and Exchange 
C sm n lsalon against the defendants, In vhleb the S.E.C. seeVs 
sa Injunction against tht sale of certain securities of the 
defendant corporation, you have raferred to me fer review 
and recommendation the below-11ated motionsi 

1. A notion by the plaintiff (by order to show 

cause) filed June 10, 1974, for a protective order vacating 

Thomas R. Beime, Esq., 

proposed oral depositions of Wllllaa Nortwan, Esq.,/and 
Mark H. Jacobs, Esq., all counaal to tha plaintiff) 

2. A notion by plaintiff fllsd June 18, 1974 for 

* 

* 

an ordar striking the oafendants* answer and granting 
default judgment for the injunctive relief sought In the 
complaint, based upon tha alleged failure of the defendants 
to submit to an oral depoaltlon heretofore duly noticed; 

3. A croee-motler hy the defendants, filed Jnna 
20, 1974, In which It Is requested, armor other things, 
that the defendants be permitted the use of a tape recorder 
daring Che remainder of their deposition, and that the 
depositlen be held in the Jourthovee, end that certain 
alleged improper qnestiooe be excluded; 

—3 r 











4. An application by defendants, filed June 20, 

1974, pursuant te Rule 37, to compel production of docu¬ 
ments heretofore requeeted by defendant* under Federal 
Rule 34. (That application is based upon e response 
to defendants' Rule 34 request filed in court by plaintiffs 
on June 18, 1974.) 

All of these motions were scheduled hy me for oral 

V 

argument at my offlea on Friday Juna 21, 1974. At the sched¬ 
uled hour of that date, counsel for the plaintiffs appeared 
end the three individual plaintiffs, Messrs. Tserpaa, Mart os 
and Famos appeared pro se, and presunebly, on behalf of the 

«s 

defendant corporation, in their capacity as officers thsreo" * 
Although the S.E.C. counsel, e Mr. Jacobs, indicated 
his readiness to procsed with oral argument, the defendants, 
through their spokesman Mr. Tserpaa, objected to the proceed¬ 
ings, and made a "motion" te postpone same, on the ground that 
there was no Creek interpreter present In tha courtroom. 1 
stnaarlly denied that "motion" for the following reasons i 

i 

1. Even assisting an inability on tha part of tha 
defendants in general, and Tserpes in particular, to 
speak and understand the English language, neither this 
Court ror couneel for the ft.K.C. has any legal obligation, 
under tha circumstances here present, to ?u?*nieh an inter¬ 
preter for the benefit of these defendants, including the 
•orporate defendant. Granting that principles of Justice 



* In flaw fork State practice, a corporation is not permitted 
to appear except by counsel. Since I find no sueh restriction 
In the Federal Rules of Civil Procedura, 1 shall assume, for 
purposes of my dlscuasloa, that an appearance of a corporation 
by its president la a valid appearance. 


> 









;: d 2 Z'l u “ * pf,roprt * t * «***««.. *«. * 

r e 1. l»dW. ftify th . , OMgwt kjr eh# 

cure of M lot.rpr.tor to prot.ct th. d.f«nd„ t ., 
righto, therm t. .hod*, of lnd.„ Dcy tMj . tn m , #M# 

«• 'Ohtrory. « on h.r. dull*, pro.us.bly with bu , t . 

,oppo ‘* d "*•*— - -«■ • 

MtlrltU. or. of .ufflcloot finmneU1 , WflMw 

.roust th. «(5r.ro. lut.r^t f.E.C. ^ .uoH.otrc- 

th. ft^t.MUr^r, „ d . *, ^ 

—~r to engag. «, lot«pr.t. r . notdth.t.ndtog tholr 

f ' 11 *' th * W or.! orgutoot of tholr 

notions on Juno 21at - mnA , 

*“ who ^coountobly in.l.t upon 

appearing pro so in.teed of by on 

7 «n attorney, ore not. In 

*7 opinion, entitled to hov an 

on interpreter appointed. 

*• In * a7 •*“*" «*• «Uto«d mobility Of 
Hr. Toorpoo to .p.sk *nd und.r,tand th* Eogll.h l.ngtu*., 

«d to. 1» -T of. . , l0T „ d , pumt ftni 

thl * C0 “ t * -'^th.t.odf Ts«rp«s • lnolotoneo thot h. 

temaZ^t T “ WUr * t “ d *• Enell,h ‘^toir. 

I found Ms to bo coupl.t.ly ( . 1Wt offen , lT> . y 

* 0 > J * b<, °" - I - cowrinced thot 

“ lly «<• p~cdto*. hold b.,.r. Th , t 

conclusion find. <~.nrf,.tolo, tupp „ t fnm . ^ >f 

th * #f —* -cpo-ltf, ,41t M t . b. coo . 

duof bp tbs l.g.c., to which r..r»«. „ 

CQ rcorpos vss nee only oble 

to .pul snd underotend Polish (.. w. r . th . oth . r 

lndlvldu.1 dof done, hut obi. disrupt «d toort th. 
f-ltton by . tired. snd . filibuster. 

In ony «»t. th. ^plftton for .. sdj 

' “ 1 “ P ~" t “ «“«ry h.c.«o. .n „ th . Mtt „. 

. oro no could rosdlly b. dodd.d on th. h..l. ^ 

wainotlon of tk« paper, aubedtted. Indm . . <?'• 

Indeed, the bolencd 
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l 


In the paper* submitted by the parties prior to the aborted 
argument of thoee motion* on June 21, 1974. 

I shall first direct wy attention to the plaintiff • 
motion for an order striking the answer arid granting default 
judgment In favor of the plaintiff because of the claimed mis¬ 
conduct of the defendant*, particularly their principal spokos- 
■an Taarpea, In making It Impossible for the 3.E.C. to proceed 
with oral depositions of defendants. I consider this motion 
first bocause, if, as claimed by tha S.E.C., It lo antltlad 
to a default Judgment for the relief demanded In the complaint 
<1.*., a permanent Injunction) tha other motions before me 
automatically become academic. 


The S.E.C.'a motion for e default judgment la baaed upon 
what the record plainly discloses is a most outrageous and dis¬ 
graceful sabotage by Tserpes of an attempt of tha S.E.C. to 
taka oral depositions of Tserpes and the other two Individual 
offleers of the corporate defendant. 


* raadlng of tha tranacrlpt of tha dapo.ltlon. attaaptod 
to b. takan by tha S.K.C. ra.paotiv.ly on May 10. tl. and 29 
(coplaa of which ara forwarded harawlth) eonp.l. tha conclu- 
eton that T.arp.., vith tha tacit ae^oUacaoc. and auroral 
of tha other tv. individual dafandanta. all of .ho. hav. .po.. ra d 
ia thia action pao ao. conducted hlaaalf in cuoh a nannn a. to 
■aka a fare, out of tha Judiai.i pro...... ,f thi. Court. Not 

only did Taarpaa rafuaa to bo avern and rafuaa to anavor any 

r * 1 * T " t I"**“an. in hi. oon <Upo.itioo. but h. cutr.gaon.ly 
injattad hinsalf into tha dapoaltlona ahich tha S.B.C. uaa try- 
*”* to conduct repeating tha other too daf.nd.nt. and in 
affoat. by tha proc. of fllibnatar «ad. u lnp„.i H . to 
dapaa. the othar too vltnaaaaa. Tha bahaviour af thia 
individual aannot b. axou.od althar 1 „ of hi. l.oV .f 











et the „ ta ^ efMt U(| 

*' ,UC * tt ° n - T **^‘ h “ '»•- P«P.r. i„ ^ th . 

-ocloa, under oy conaideratlon which Indies. . high ™,a 

° { th * EnSU * h Ur8ua * e * nJ * "*«» **w of intelligence. Tt 

• to b. noted, norcov.r. ta M , initial . a , slon t . for , your 

Honor, he .t.t.d in open conrt thnt he hsd taken eour.ee la the 
1» both in Europe end in the Pelted St.t... T .t. thi. .am. ■ 
pereon who 1. eepeble of conducting . tired, ag,in, t ch# 

S.E.C. counsel in th. E ag u, h laaguac . lr , th , eoarJe of M> 

<l«PO.itio. or attempted depo.ition had the temerity to com. 
before ue. on the dey set for arguaent of this notion, end 

“ U * C ° fl t th,C bac * u " «' bt. leek of cowand of the Engll.h 
Issues, he entitled to on interpreter end entitled to have 
thi. matter edjourn.d until the Court would ... ,, t t0 rjpply 

bl« vlth the free ..rvice. of en interpreter. Boc «u.e of th. 

eonteaptuou. conduct of Tserpae. acting .. the principal 

officer end legal representative of the d.f.nd«mt corporation. 

«. reflected in th. tran.cript of the deeoeltlone. I believe 

that th. S.E.C. •. notion for . default judgment 1. entirely 

well founded end I recoaeond that it, be grancad. 

In the possible event that your Honor Day dl.agre* . 

with wj recommendation in th. foregoing repeet end nay ** 

to consider the merit, of th. radioing motion.. X .hell die- 
»maa briefly. 

* t * 

Tb« sotion by the 5 r 

U T to. U.C. te vacate the proposed depooi- 

tlon of counsel for the s * r .1 _ 1 . - 

-C- • ho »l<«. of course, be granted. 

Only in the wet artr.ordin.ry elrewatamee. i. it proper ’ I 

* lltl8 “ t “ Wl** counsel to . dcp^itlon. 

* PmCM e ^ rcun *tance, such .. to Justify r,ch extr«r- ' I 

****** ,rtU£ *" ,hcm ' tB “*■* bsrs. On the contrary, the 

efeadamti * not lea to s B C nr,,,-. . . 

S.H.C. counsel is obviously 

*■"*" ploy, an attmrpt to har... th. S.E.C. i„ th . p , roult 

it* ***** 1 r * co *«nd that the plaintiff'a 
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The defendant*' motion to the e^ect that the exemina- 
tlon of th3 dofendants he resumed in the Fuderal Courthouse 
and that defendants be permitted to have tape recorders in the 
Courthouse for that purpose is merely, in my ju.Jpmuit, another 
manifestation of the desire of Tserpes and his co-defendants 
to be as obstreperous and obnoxious as possible, perhaps in 
the vain hope that their tnctics may cause sufficient woartnes 
to the Ooverniaent prosecutors that the cess may be abandoned. 
The motion is particularly obnoxious in view of the outrageous 
conduct of the defendants in the course of the incompleted 
deposition. The motion should he denied. 

Finally, the defendants' application under Pule 37 to 

compel additional disclosure of doemu^nfs should be denied, 

» 

for the reasons set forth in !*.«> *>.TJ.C,'s retponse to defen¬ 
dants' Rule 34 notice, which is forwarded herewith. 

CO’ICL USIOd 

Hy way of recap!tvlntion I recommend that the S.F.C.'s 
motion to strike Che answer for default judgment be granted, 
with costs, in which event the remaining motions may be 
marked dismissed as academic. In the event that you do not 
wish to grant the notion for default Judf»rmnt I recoranend 
that the plaintiff's motion to vacate the proposed examina¬ 
tion of f.K.C. counsel bu granted and that the defendants' 
notions respecting the conduct of the deposition of the defen¬ 
dants be denied end also that their motion to compel further 
production of documents be denied. 

Copies of this report have been mailed this date to 
counsel for the end to the defendants, who ere advised 

thet any objections to this report must be filed in vour 
Chambers not later than ton days from the date hereof. 








The follovinr papers, cornldered >>v n« In concoction 

8- 

< 

•4 

with 

the above •r-cnLionoc’ -..notions are forwarded to you herewith; 


■ 1 


1. 

Transcript of j rocre-Jlnen held before you 
on S/31/72, filed in court 11/17/77; 


t 



Transcript of proceeding* held hafora you on 

10/18/72. filed In court 12/13/72; 


* 


3. 

Transcript of examination of R.M. Tserpea held 
on 5/20/74, not yet filed; 




4. 

Transcript of examination of Basil Martos, 
held 5/21/74, not yet filed, 


t 


5. 

Tranacript of continued examination of fasil 

Martos held 5/22/74, not yet filed; 




6. 

Tranacript of examination of Athan Hamoa, held 

5/7°/74, not yet filed; 


• 


7. 

Motion by plaintiff filed 6/10/74 for protective 
order, to which is attached affidavit of notice, 
n.eno of law in support of motion and affidavit 
of service; 


J 

• 

8. 

Plaintiff’s notice of motion (with accompanying 
memo of low), filed 6/18/74, for on ordar 
granting default Judgment; 


1 


9. 

Plaintiff* response to defendants’ rerjuaat fpr 
documents, filed 6/18/74; 


% 


10. 

Defendants’ affidavit in ^ppoeition to plaintiff* 
motions filed 6/20/74; 




11. 

Defendant*’ memorandum in oonoaltion to plain¬ 
tiff's motions filad 6/20/74; 




, 12. 

Dafendanta’ applic** 1 - 0 * 1 * fll*^ 6/20/74, puraur.nt 
to Rule 37 r .R.C.P ., to compel compliance with 
prior Rule 34 docu~ent request. 



Datedi New York, N.Y. 

June 25. 1974. 



\ 


Respectfully submitted. 





HAFOLD J. PALY 

rRITTD r*TATES MACI5TPAT’ 


% 

* 

CC: 

William D. Moran 

Regional Administrator 

Attorney for Plaintiff 

Securitlea & Fxchange Conniaaion 

26 Federal Plaaa 

Hew York, N.Y. 10007 

Att: Mark N. Jacob*, Fan. 
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UNITED STATES DISTRICT COURT 
SOUTHERN 1)1 STRUT OF NEW YORE 


I 


SKciJKnirs Arm fxchanoe commission : 


- against 


R1 tint Iff, : 


RESEARCH AUTOMATION CORPORATION 
KONSTANTINOS M. TSERRFS 
HASH, MARIOS 
AI HAN HAMOS 


De fondant.'i, : 


DEFENDANTS' OB JECTION TO 
Tin: REPORT OF THE UNITED 
S 1 ATTSMACIST RAT E 


7? Civil 3513(SJR) 


TO THF HONORAHI.r SYI.VESTl R J, RYAN, tl.S.D.J. 

Defendant;; strongly object to the report of the Honorable 
Harold J. Raby, United Staffs Magistrate, dated Nine 25, 197A, 
on the following grounds, 

1. Magistrate Raby denied defendants, all Creek speaking 
persons with little command of English speech, their fundamental 
right to in interpreter as authorized under Rule 43(f) of the 
Federal Rules of Civil Procedure. To proceed without an interpreter 
deprived them of their right to reply to the plaintiff's -al argument 
and left them .at a decided disadvantage. 

In his report, Magistrate Raby suggests that defendants should 
have provided their own interpreter. However, they were not given 
prior itwil mu t imis to do this, and, Indeed even the plaintiff had 
furnished an interpreter at the time and place of the deposition. 

The very least that the Magistrate should have done to demonstrate 
fairness was to adjourn the hearing so that the defendants could 
obtain an interpreter. Even if this were done, plaintiff would 
probably have objected t< anyone hired by the defendants ns they so 
argued against the defendants motion to furnish two tape recorders 
for objectively transcribing future depositions (see plaintiff's 
last response to defendants dated dune 21, 1974), 


I 












?. Msg inti ate Psby war i p*t IpsbJ y liorit i 1 «• to the defendant n and 

/ 

regretfnlly treated them In a demeaning and insulting manner. Thif) 
trea linen t wari unworthy of one oc< upylng no Important and responsible 
position in the system of Justice. 

The Magistrate did not use a court stenographer, but instead 
relied on a tape recorder. He silenced the defendants by shouting to 
them to "keep quiet", and indicated that his mind was made up before the 
hearing had hardly begun. Defendants have had to rely on shorthand 
notes taken by Anna Tserpes to assist their recollection of what 
transpired at the bearing (see exhibit annexed). Those notes reveal 
that the Magistrate overpowered the defendants and peremptorily 
declared that defendant Tserpes actions were a "filabuster and unruly". 
It was obvious that he neither ronsidetrd or deliberated on defendants 
papers. 

In view of the prior history of this litigation, where an 
earlier court order granting an injunction was issued, oblivious to 
defendants opposition papers, it in astonishing that the Magistrate 
would perpetuate the bias in plaintiffs favor. 

Anyone reviewing the tape of this hearing would be hard pressed 
to concur in the Magistrate’s Judgement that Tserpes was articulate or 
offensive. Mrs. Tserpes’ notes disclose that he stated nothing other 
than his desire for an interpreter, and that the Magistrate and Jacobs 
did all the talking. 

3. In his reports, the Magistrate employs extreme language to 
describe Tserpes conduct at the deposition. He refers to his 
behavior as "a most outrageous and disgraceful sabotage", that 
it makes "a farce out of the Judicial processes", that he was 
"contemptuous". All of that heat sheds little light on what 








H.-ro, too, defendant s must rely on memory, because neither the 
Plaintiff nor the Mag I rat e have provided them with transcripts. 
Nevertheless, in defendants' affidavit opposing plaintiff's motion to 
'■trike the answer, which were filed on 6/70/74. a complete account of 
the event s leading up to the deposition difficulties is recited. In 
substance, Mr. Jacobs attempted to compel the stenographer to strike 
from the record a colloquy that had taken place between Tserpes and 
Jacobs over the receipting of produced documents. This muzzling of 
an open and complete transcript underlied the actions of Tserpes. 

When the Magistrate asserts that "only in the most extraordinary 
circumstances, is it proper for a litigant to subject opposing counsel 
to a deposition , he disregards the poignant Federal Rule 26(b)(3) 
which established the standard as "substantial need in the preparation 
of the case", where one is "unable without undue hardship to obtain 
the substantial equivalent by any other means". 

It Is net Judicially characteristic for a Magistrate to charge 
one, who has presented legal arguments based on federal rules and 
judicial derisions, with exercising a "ploy", or to be "obstreperous 
and obnoxious",, and "outrageous". 

Defendants respectfully refer the court to the memorandum in 
law and affidavits dated June 20, 1974 which set forth their 
reasons, made in good faith, for believing they are entitled to 
take the plaintiff’s attorneys' deposi tions. 

v Ih, ‘ ° ljJ< '‘' t of thf * dIscov ‘‘ry to provide the parties with the 

opportunity to gather evidence in advance of trial and tlerefore to 

simplify the tria! proceedings. The plaintiff has obtained information' 
from the defendants during its own pre-litigation investigation, and 
again, at discovery. Surely, the defendants are entitled to 
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evidence from P 1 .inti ff »hat »•/ • • ** *»••* r,rr ,,? ,h ‘‘ lr rhar ^ ( ' r - 

And, that evidence should h. mU.Mo. not at the discretion of 

the plaintiff, hut under the authority uf the Holes and court 

declHlunn. Although plaintiff argues that defendants posstRH all of 

the lnformatlot which forms the basis of the charts and that their 

files contain nnlv Info. ration obtained from others, defendants should 

be permitted to test this newest position of the plaintiff. Today, they 

contend that the-/ have no direct knowledge, hut in the original 

affidavit of Mark .Jacobs accompanying the notion for a preliminary 

injunction, the plaintiff trade positive accusations against the 

defendants. It appears that those allegations were based on oral 

interviews with stockholders, the written accounts of which were 

rendered by the plaintiff’s staff. Nowhere does the plaintiff 

. -I . nvtcti.mp of letters from these stockholders 

acknowledge receipt or existence oi me 

dated May 12, 1972, and which were annexed ns exhibit ”C’ of the 
defendants opposition papers to the injunction motion, which 
contradict the conclusions set forth in Jacobs affidavit. Obviously, 
consideration of fair play and equity would dictate that the 
plaintiffs attorneys he compelled to submit to questioning on the 
existence and receipt of these letters and the weight assigned to 
them In its reports and recommendations to the Commission. 

A. The Magistrate intimates that defendants are trying to "harass 
the plaintiff and cause them "sufficient weariness" to encourage 
abandonment of the case. It should be noted that the plaintiff has 
procrastinated over this matter for two years. There is no merit to 
the claim that defendants have been dilatory. It Is contrary to 
defendants’ interest to have this litigation drag on. The Innuendo 
that defendants wish t o weary the plaintiff Is a distortion of the 
record. The numerous motions and applications that have been brought 
were initiated bv the plaintiff, defendants seek only one objective, 








a trial of t In- merits no that the plaintilf will ho compelled to moot 

their burden of proving violetions of the anti-fraud provisions of 

the Securities Acts. 

| » 

1 

t 

I 


5. Defendants urge that they be given their day in court and 


♦ 

that the principles of fairness and due process prevail. 

1 

1 


Roth parties are entitled to equal treatment by the court 

i 

■1 

• 

and this applies to discovery proceedings, too. 

{ 

! 


To avoid the embittered quarrel that develops when one side 



rides roughshod over the other, and to maintain its intended neutrality, 

i 

i 


it is urged that the court monitor the taking of depositions and 

1 


recording of the proceedings with a view towards supplying both sides 

i 

M 


the legally pcnnissable latitude of discovery 

1 

1 


WHFRFFORF, defendants respectfully request that the Magistrate's 

| 

1 

• 

report be entirely dissafirmed, and that the court: Dpermit 

! 

i 


defendants to take the deposition of counsel for the plaintiff, 2)deny 

| 

i 


plaintiff's motion to strike defendants answer and enter a default 

judgement, and 3)authorize the use of tape recorders to report the 

\ 

► 

discovery proceedings. 

i i 


DATFD: MW YORK, NFW YORK 

July 2, 19M 

i 


Respectfully submitted. 



1 '. <-\vU ovwV l av 

-».) ° — , 
' KONSTANTINOS M. TSERPKS 

RASH MARTOS ^ , 


• 



A THAN HAMOS . i 

Defendants Pro Se 

i * . 


333 West 39 Street 

New York, N.Y. 10018 



Tel. No.:(212)947-1460 

• 

r, 

‘ 


CC: Honorable Harold J. Rahy 



United States Magistrate 

m 

• 

- 

William D. Moran 

‘ / 


Regional Administrator 

Securities and Fx( hinge Commission 

2f> Federal Plaza 



New YOik, N. Y. 10007 

i 
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Iit»inog:nphlr Mot.;; k«pt >y /*. K. T. 1r "nu f i. poon. - ]t> tti I'nitnl .;t.atr>, Court 
Houi.e, Foley IPpiare, New 'r>i\ , ... Y. > n In.' I'!, al . »'.;0 I .M. 

Presenti Mark M. Jacobs, Thomas I'.eiim - ./I, 

Konstantlnor. M. 1’f.erpcs, basil Martnn 4 A than Manor; - [t.A.O. 

Jacohri to Mar too - This paper in in r. ply to your answering affidavit and memorandum 

of Law 

Mario, j We received one lent wok. 

Jacobs: Tl.lr, in r.omot hi rig el;.c dated t.o.tay. Thin 1" 1 ri reply *o your answer of the 20th. 

Judge baby: '.overnment ounr.el 1 her< ' . <> j< u have a oourt recorder heit? 

Jacobi;: l.o, we just want a hearing. 

Judge Ifabyi Yen, only a hearing. 

Judge Itaby: Jince we don’t have a oourt reporter and 1 have read the papers 
accordingly we can proceed without him. 

Regarding matt r between .'erurltles and !• xchange Commission aganist 
Research Automation Morport.lun, r.on- tantlnou M. T' erpen, basil Marion 
and Athan Hamor’ ?P C1 v 111 '] Lie). 

Are the (loiinui I | p ent - late /oar appearance lor the? records. 

Jacobin i am Mark I.. Jaeot • . 

Helxrie i My name in Thomas it. : elrne 
•Judgei The delendnntn nr'* appearing pro v.e? 

J’norpi ni Yes 

Tnerpes: It lr. necer.narv w- u:;e interpreter. 

Judgei I beg your pardon 

Iherjieni It In neoei.r ary we have interpret. r. 

.Imlgci bo w>- have ari t nt erpr t .-i 

T.inrpeiii We don’t undorctand mil lined an Inti-ipieter. 

Judge; I don’t, know wtr/ It la ri"re:':..niy you have an interpreter. 

Juaubnt I an.going oft ttie iccord - your honor, in one account Mr. Tuerpes 
need Mm. Tnex pi n as cn 1 r t < x pr • 1 • i . 

Tf»irp< n» t.e 1:; nt t. capable. 

Jacob:.: In the depnrytlor.r. we did have a court Interpreter. 

Judge* Ho r.hould r.upply I 1; cun lr.1i rpx< ter ax. t !1 to door.n't one lit to' have his 
own ixiterpetrr, th'r < ourt doe*s’ 1 ri',u1ii an 1 r.t • rpx eter. 

Judge: to I rex per. - Mr Ineiper , lr. it' 

Thorpe:,: fi-r. 

Judge: Mr. Tr.erpert ha: :.fated la ear.not. proo< ert ui i bout an interpreter. However, 
t.e bar r.t.at»d tr.at t.e iasn’t. ouj pi led an '. r ierpn ter. Therefore, this 
proeeeclnr will j xoeeec without an Irtrxf'* t«x. 

Judgei Mi. Maxtor, arid Mr. bam.'; here' 

Martoi ■ liamoui (t.t. It. replied y • r . 

Txr*r[ej.i We need, an li.ti xpnt< x 

Judge: M.r •< WH (:j"ir 14*1 •, /! HI 1.1 V? IM It.VTT Hi'. COURT A'lAIFl - YOU IWJ^flSTAND? 

Y' 'll n I I.L IK.I lMTr.ltiflll I UOf ' * *. / I *•’. 

-/<>' 


Ter* r per.: 


It 1 r: neoei.r.a ry to e ■. an * • t • r • r> *er 


it is mv right. 






t 


= f^ = 


j, riow It In my unde t: landing No. 1 mot ion ha:, nu. n brought oy u.e 

lor protective orhr staying the examination of their tiles and the 3 
gentlemen who 1 believe >tr- counsel lor the a.K.C. 

f-ond motion Is to strike out the answer . and default judgement due to 
folhiro on the pari ol It,.- d-rendml to appear and testify an required In 
the notice by the .C. ar «1 notion Hied ».y defendants June 20th which nearly 
;i . i ran unden.taut In to pen.1t tape r-'ord< n; for depositions taken. 1c that 
1 . that your und r s.i-and 1 ng Mr. .firols: 

Jacobs t I hell eve It 1:. sir. 

luU'oi I he fourth motion Is by defendants pro se In response to yours and rule 34 
ana its application. 

I will hear the counsel for the "ovornnent, and try to be as brief as possible. 

ineoh-. I will trv vour honor - I will try to be as brief as I can. I would like 

' t0 ‘. tart In Sat t egan as this motion to strike out the answer of the defendant. 

h*. 1— a of-jor i tlon of Inarch Autonation Corporation 

hy its 1 resident, Mr. iserpe: and the dejosition to be taken on the 20th 9,30 
A M at the C. f (flee, however, Mr. Tserpes war, delayed over an hour demand¬ 

ing’to see Mr. Moran, Regional Administrator of the S. E.C. He wanted to give 
n jet ter that he prepared and tt.e attached documents. At ter an h ° u f fl ™ ily 
we went In and at that time I outlined to Mr. Tserpes the rules of the deposition, 
that deposition would he taken and afford him the opportunity to take oath. As 
a natter of fact 1 stated to 1.1m at least r ,/f times and each time he refuse 
and did riot, want to he sworn In. 

Judge, Walt a minute - you tooK a deposition of Tserpes, and you also had 
dej(Of itlons on the other two. 

Tacolsi Yen they were token the following day and the following week and he 

hampered our taking the depo-1 tlons. In the caso of Bourne versus R™ero, 
appearing Is not enough If he refused to be sworn In, within Rule y ? and the 
a Ions of Mr. Tserpes ran he characterized as nothing but willful In view of 
U„ “ct lilt .... j. «i..» th.- ..M»rtu„nr Bevural tlm,„ and ha refused each 
time and In view of the fact the following day and following week he prevented 
the plaintiff (rom taking the deposl tlon of Mr. Marios and Mr. Huon. His 
conduct should he considered unruly. 

Judge, You may assume the fomlllarty on my part on the transcripts, I read them. 

Tserpes: I would like to nrnk< a motion 

Judge, Ju,;t n moment plunso. 

The «• roi'.i• motion ol ;»• and ol hav- no grounds In your motion 

a,Mi It In quite ohvlou,. hole,- It « o,„. aeari-mle and w. don t want to go lnt 
that an'* I have tt.e t .anuerl pi,, and 1 am rntls.tleri and the conduct of 

Toerpeu actions w.-re IT l,.hunter and unruly In the court and under the 
. Ireumnlancon thin court Intends to n ftwnd that the answer be striked out 

mult he ..commend and your -,;t for protective order he .ecoramendod. 

I«i due course a re,*,, t sill »- pr'|v,red t.y me and mailed to the counsel of . 

and 1 he report mailed to the Individual defendants and they will have 10 
days to llle any objections In which It to be returned to Judge Ryan who Is J 
in eharge of these proceeding, . 

i 

Toerper, I have a notion. 

Judge, What In your motion? 

'I nor pen, l can't understand about the processing of thin 

Judge, You ,ipe.ik very nitlrulat. lv, a, I you have two associates* 

Trorpnn, They don't understand 

Judg't F* .J1III T (aulte loud again) J on in ct nrge of this court, l will have no more 
and i am directing a:, of'T e r ol thi . court this proceeding be closed. A copy 
of this transcript will (• -cl to Jud.-e 'tyan. 

T.erp.., It 1-. my right to t ,•/<• nr Interpr t.-r t.y law T understand? 


xJ 










i.mi'f'M) states ui::'n:iri • oi» h r 

soirrirF:: birTHT'"” nr jry yo t v 


sfchritii s ah. 'xcuamcf co’t;t scion. 


PIflint!fF, 


RESEARCH AUTrnATTO'j ronprr ATIP7, 
KONSTAim*IOS M. TSFPTEC, r ASTL 
MARTOS, ATHAII PA* rr >f. 

'Vf andants 


RfPORT qr 
TPT7TP' STATF r 
♦APTS'ITATF 


7*? 'Mv. 3513 ( ,, 7w> 


TO THE HO?TORARLr. SYLVESTER .7. RYAN, U.S.D.J.t 

.Thl«! report relate* to a motion, filed by the 
individual defendant* herein on June 24, 1°74, for leave 
to serve and file a nronosod third party complaint, 
characterized by movahts ea a "counterclaim" aralnst the 
United States as defendant.' The notion, which has been 
referred by you to ne for hearlne and renort, is purportedly 
brought pursuant to Rule* 13 and 14 of the federal Rulea of 
Civil Procedure. 

Since Pule 14 by its terms relatea solely to the 
service of third party complaints upon "a pernon r.ot a 
party to the action who is or nay be liable to fdefendant! 
for all or part of the plaintiff's claim against him...", 
it is quite obviout that w ule 14 is totally inapplicable to 

the relief sought by this notion. - 

\ 

However, to the extent that the notion seehs leave 
to amend the answer hv pleading a counterclaim against a 
party ot v »»r than the original plaintiff, the motion could, 
from a procedural point o r view, be considered as eroperly 
made purnuant to the "revisions of n ules 13 and 15. So con- 
siderlnr the motion, T rum to a discussion of the substantive 
merits of the motlor. 


i 













Thr* ■ f •»t o' tK'• ’'T-v ^'io 1 rum j• I r *•>iM rt^ la r 1 i'/ir 1 v 

Ht.ltP'1 1 O p'T.Tl’T aril ! < f • Ho rOVlriO fldflvit 0>f 

Vpr.stnntlno 1 ; ' . Tirmrn , as ^lVn r n . 

’1. ”V e plain '’^airv'f t* "* !*ni f n! c t*te3 
Ar.er ica nr 1 snpit o” t''p tT f 'r°'*cr!1 ot\ aid occurrence 
th.it :! i the i u? 'ret it^er of tie clai*” In the prime 
action, to t, the 1 asm* of deliberate and "iclicious 
c al no accuna11 ons i fhp r. vird onrty rlaintiff 

by the r<ecvr 11 i o.n and T 'xc'pin <, p ‘'ors'inpiou, m an 

dftpiif ot the V- itrd -rate- o r AwHm. 

^ ic art in" the a 1 ov • - <"uot n i n1 'oiat in as mo 

■movant's o*m nvnovni t; <> r ‘ hr r roror.ee! coui:t'rc1atr' 

against the : »r !trd ~ti , -er, T r 'o- '•opch.i:'? t'-at the aynlica- 

t-ion r or leave ir "l.-.r 1 a ommtevci at*" om v t to h*» djnied, 

pinco toe nroposed c itntvrrlaii is <:1 o3t1v honor'd the iuris- 

Jictlorv o r rM i v i, c, r i ,T * ♦■he reason whir! r r*7 1 ow. 

1. ti> -moose oo’ir to-**.*ln1r. correctly aun- 

Tn. - ir1 • i ’i *■ hr r>' '■»■**<■ -e ■ f'* '••’ no r *• *o” o r *■’ p *iovinr af Pi - 1 

davit, ia mrelv ard elrmlv a rh*r e that t K o TT ^!tod 
^ a t 1 a actir - (’•I’f ip 1 ’ tta i r 'P’t, r 'e'"TTl ♦■In arid ’h^chaopr 
'"’variation, ’■a**. in i, '! n o.l in ">al 4 ptrm r»ro9oco f tor; o r the 
defendants . ove /or, o’ o h 1 l<*' 'MtPi s« i sovcrelpn, 
h -n never "ranted its consent to he *n« i r or -a"'iciorv' 
nroreevtion-. Mt 1, nu' >v or. !rr * :>r ’"irt r 1iirr. *ct, 

Title v ' T, .n.r t ^potion ''r.nT'Uc bar. in fart 

pcrriitt 11 .! the ’Vim*' efatas to ’*» tot pertain 

torts , it 1“ (Jtfo pj • rosil v and rperi r fcally r *rovid | ici In 
’ itl» r<" , fino hO(> ) tint r» e nrovisioni o r 

{•’ .% Trrt r l.ii-vi Act r’ all not it ; 1 <r to *»nv ml t for 
mal 1 oIomr *'ro<)( '"tin. 

1 . "nfr n'»(«r, "or 1'" the ’ n - * ted '’totes ' ad in 
fact roMienfp ' to 1 e s”pd "or id * '•ms prosecution, 
it Is alsc veil sett 1 id that no n >r‘ potion for malicious 
T-roioe”t 1 ->n von 1 ' Mr ns 1 ’ oouotere 1 ai’*" Innsr’uch as 

the l>r' V'j'ihf . that 1 ^ ' r-’or f or 1 suit for malicious 

t n 

irospoiTlp - /I \* 1 ot iir*^ 1 > , t 1 * M 11 -atirn *’hi rt> 









'• '""iwt ™.i«r o< Mil, 

™ ,H ." ™r 

’"* wt,n '- M "’ -Uct.,.., rrorecuMon. 


fbo r>'>rs' 


an stated by Ur^r ;» rv m _ f . n 

rvan of tHs Court in the 

rn~r> 0 f rj a fr v in r 0 

! ' «rp. 124 (S.P.u.y. 1057) 

p cnf3P involvin'* n -orion to Ho • 

to J i8» ,! ia-'J a counterclaim for 

malicious rrosecuti m. 

r?h k,r - *> 

H - - 

claim that rv P n _ _ prere^ju si to to fl1 ,ch a 

hav^nrowo!;^:; 

’ fcrninod i n favor of the 

^nothor food statement o^ the 7 u le raquirinr 
^nvornMo termination” of the sole which ie *lj fiRed 
to be tv ™M« Of vltciou, nrn WC „ t!o „ „ eontai „. 

In T„, lR o rotnfol.r. opinion t„ tbo cn.c of Ro^om: 

^tarlMj V, 'rnfa^lonM, ?f,l r. q 1Jpn f01 

(f.B.n.Y. I0r,6) : 

rl«t«l?f”,lLj hC ? cr, °2 " er - t"»titutr! by 
rmnri t maliciously and without probable 

formal f h J aCfion in fav °r of the defendants 
ct v alicioun prosecution dona i-i , 

and until tV “* “l" 5 

jrsr™ ;? v ”r aMv ^ 

action ” fhe essential elements of the 

Although, as heroiaalovo stated, the defendants 

dosertbo fhp-fr oronose- counterrlair as one cha^firc 
the United ^t.ntcn r! th the tortious offense of mal¬ 
icious prosecution, T note also that in nararraph 1 
o r the proposed counterclaim, defendants allege that the 
Court has Jurisdiction, not only under the Tort Claims 
4rt, hut also under the ’5th and 14th Amendments to the 
Constitution of the United States”, an -rell as the 
Civil Rights Act, 42 U.f.C. fee. 1983, the Securities 
Act of 1°33 and t'-<e Adminlstrative Procedure Act. 
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Willie It !h *rii, that th« Tucker Art. '/'< 11.r..C 
"«C. 1 do,, J <tr 1 edict Ion 1„ •,!«„« fourr. to 

•..■or clali.n of „ r.„r, ct ,„l or nuaa1 cost -actual nature 

<a * lll “ cln f uloh "’ fro n tort claims) arising under the 
Constitution and lavs of the United Status, there fa no 

lonauaoe In such statute which cm,) i ..upport any concluaion 

that the United State, oar, he held thereunder in das,aye. 

for an assumed tortious Violation by it of plaintiff. 

Constitutional x-i^htj. 'lor^over « n a 

ver « in any evert, the 

Jurisdictional ll»iir»! r>r •.»,« >r i * 

iimi.ro o the lacier Act do not cxcce.I 

510.000. whereas the proposed counterclaim in chia case 
steals of $6,400,nnf>. 

Similarly, the Civil Rlphts fet contains no consent 
by the United states to be aued. In addition, .lection 19,3 
o. Title 62 U.S.C.. cite' by defendants, relates exclusively 
to violations of Civil Fi.hta committed under color of 
state lav, whereas In this case the action, cos,plained of 
were clearly taken under color of Federal law. 

Finally, the Administrative Procedure Act, whilo 

allowing Judicial review o? illered irMfmrw -* • 4 

Cl ‘ arbitrary ndr.inlatr/itive 

action on the pert of Federal officials, does r.ot purport 
to allow or authorize snv danay, suits arainst the United 
State, or its officers o, ar-ncio, b- reason of swh 
asairsed arbitrary actions, it ,„i Rht be added, parenthetical,, 
that to the extent the present propo.ud counterclaim could 
•e construed as on attempt to strike Individually at the 
S.L.C. lawyer, who are prosecuting this ease - by , utng 
then for malicious prc.ecutlou - it i, „. U -s.ttl.d Fad.ral 
law that said prosecutor, .re absolutely Wee f rC m „„ lt , 

l * nt til<v flcCer * ^UciouBly. Hrcxoire v^ 
fiddla. 177 F.M ,79. 2d fir. 197.,. cert, denied. ,39 h.S. 

* 19M; ISSSiW *- '’off. 1. K.Pd 396. ?i cir. 1926. 
aff'd, ?7S ft f r - - -s 





tinscv .innbovo stated, T must conclude 

C,Wlt th ° » ,ro ' 10M ’ 1 .'«t 7 complaint. or counterclaim 

(by whichever w,, It. 1, called) la not sublet to the 
Jurisdiction of thl. Court ; end therefore no useful purpose 
would be norvod by permitting the defendants to aervo and 
lie auch proposed complaint or counterclaim. 

Tr 1n ^cot linyl- reco^amended that the motion be 
denied In all ros'iecLn. 

>! le “ ” f thl * r 'rort hovo beet, noilcd to tho i„t ar e«red 
parties, vl.o oro horoby directed that any objection, hereto 

mUBt bn fllcd at V° UT Chembere vithin ten .ley, free the date 
hereof.: 

The following papers considered by me on thl a motion 
are forwarded herewith: 

l ' ° f rx>tion fllec? June 26, 1974 and sup¬ 

port lot; papers appended thereto; 

tn fi iQ 7 / U 1 ? 4 .f PP ??^ lon t0 motlon filed July 
, 1974, with affidavit of service; 

>. t# c: orandum of law In opnonitiem to motion 
riled July 10, 3974; 

4. Reply affidavit of Knnntantinoa M. Taerpea 
sworn r.o July 10, 1074, not yet filod; ’ 

5. Defendants* memo of Law in support of motion 
dated July 19, 1974, net yot filed. 

hated: New York, ,’.Y. 

July 17. 1774. 

Reopectfully submitted, 

ilAROLD J. RAbY 

CO: KOTiSTA'iTIMOS M. TS -R-KS WnP » STATES taCISTMT!! 

BASH. 'iARTOS 
AT1IA. I iLA.iO:- 
333 Wnat 39 btroot 
Jew Yor*. , N.Y. 10016 

PEStARCli AirrOf’ATinu COPf OPATION 
c/o honotnntinoo M. *i sorme 
333 West 39 Street 
hew York. H.Y. 1001° 

WILLIAM D. HDULH 
Regional Administrator 
Securities & Exchange Commission 
26 Federal Tiara, H.Y.C. 

Att? Mark H. .Inroh'y v Hn 
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did not violate the anti-frond provisions and rules of the 

: 

occuritleu lows. Hint the Commission woo mode aware of these 
facts cun be inferred from the admissions contained in affidavits 
of their attorneys in which they concede that their entire infor¬ 
mation came from ntockholdern and others Interviewed during the 
preliminary investigation, and no information was the recult 
of personal knowledge ( affidavit of Mark N. .Jacobs dated 
June 1, 1974 pp. 2-3). ft was obvious that when this Court, * 

with the consent, of the Commission, dlsmiseed the charges that 

stock had been illegally sold to the public, it recognized that 

» 

the stockholders were private persons to whom stock could‘be 

k 

sold excempt from registration. That recognition stemmed 
from the absolute support that the private stockholders gave to 
the Corporation. Without adverse information from the stock¬ 
holders , the substance of-the Commission's charges crumbled 
and by continuing to prosecute their action to the detriment 
of defendants they caused irreparable harm and damage to the 
defendants. Surely, the limitations and exceptions to the sovereign 
waiver of immunity expressed in the Torts Claims Act, Title 28 
U.jC 1346(b), 28 URC 2680(a) (b), wore not designed to grant 
escape to the federal government d-^r to the malpractice of its 
lncjyors, anymore than it wan planned to excuse the negligent 
conduct of its doctors and air traffic controllers. There are 
striking similarities between medical malpractice (Beech v. 

United States 345 I’2d 872) and the operational negligence of 
federg' -*ir controllers (Inghan v. lastern Air Lines, Inc. 373 
I--. 227, cert, denied 389 US 931), and the malpractice of the 
Commission's lawyers. 


! i '“*■ 


, * ‘ 
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It 1ft urged i lint till* 1 1. • f endaut ft nppl lent Ion must In- granted 
1 , 1 ,1 (Ml-. It I'. III.II spul nl It* tl.nl tin- plnlnt. HI 'nn prove no sot 
facts In support of their < lalm which entitles them t:o 
roliof. (Conley v. (', i Ins on 199 US 41). ff It Is concnivabl o that 
they ran out nbl I sh lints nn'l circumstances which v; 111 permit 
rcrovoryi tin* L e a v. to servo t Ik* proposed nomplnlnt should .be 
allowed (Matthews v. U.M. supra at p. 199). 


?. It. is trim that Title 4? USC 1981 off ora a remedy to 
ona deprived ol le) '.1 and const itutional rights, privileges and 
ir.njunitioB by persons act inf; under color of state lav;. . (Williams 
V. Ropers 449 F?d 911). However, that It is primarily directed 
against state wrongdo 1 ng in view of the historical background 
nnteceding the statute, does not foreclose its applicability to 
federal ’.rrongdoing. The stvitute in not exclusively intended 
to bar state official *, from injuring citizens. Together with 
Section 1989 it is aired at preventing the loss of civil rights 
against anyone * s w r or ** f u 1 conduct. To otherwise construe the 
sections would he to diminl the plan ol Congress and the practical 
effect of Its conferred benefits (U.N. ex rol Moore v. Koelger 
457 F2d 89?). It is interesting to note that there has been 
no definitive ruling on this point hv the Waited Staten Supreme 


Court to date, although flier 


dictum by on.* Justice 


affirming the immunity of federal off leers (opinion of Mr. Justice 
Harlan in Bivens v. Six Unknown Mamed Agents of Fed. Bureau 
of Narcotics 401 U.S. 388, 198). 
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ijmitkij hta'it:; nrc/micT court 
koutiikkii DiirmicT ok rn>/ vohk 


rphirittki aid kxchadof cwirr’O’i 

PI a’nt iff, 

-nguirist- 

RETEARCH AUTOMATIOIJ' rORI v FATTO'., r.t al. 


Defender t s, 


7? Civil 3513 rfUR) 


: jr/i ;nj • ok depot, itthi 


OIl'l: 

PLEASE TAKE IIOTICE that defendants K'-natnr.tinos !•!, 'Trs rper,, Basil Martos, 
and Athan Hamas, wiJ 1 take the oepnsltion upon oral exam' nat 1 on pursuant 
to Rule 30 of the Pederal Rules of Hvll Procedure of Mark Jacobs, on 
Tuesday, June 11, 1974 at !":<*' ot the off! -e of Research Autoration 

Corporation, 333 West 30 Rtreet, Rev' York, I. v . : 101p before a person 
authorized to take oaths and ‘.hat said I epos It Ion will continue from day • 
to day until completed. You are h.vltvd to arrear and orcrs-cxamine. 


PLEASE TAKE FfJPIHKR !!(T T CE that tl/ v:! tr.ess will be re out red, pursuant 
to Rule 30(b)(5) of the Federal Rules of Civil Procedure, to produce the 
follovdng original, documents at the tine of said deposition: 

(l)Aoy and all records, reports, statements, tapes, transcripts, docur.ents, 
correpsondence, and r/moranda in the files of the Seou^ities and Exchange 
Commission pertaining to the preliminary Inver-tl gat ion of the defendrants 
Relative to the application of Research Autonation Corporation for an 
exemption pursuant to Eer-ulntiot A. 

(3)OriFinal statements taken from officers, d 4 r -atom ar»i employees of 


Research Automation Corpora 4 'an. 











' '■ w. 111 .11 :;1 -jf i «if #.*•.( >• i 

• entry’ll in* ;iik) nr t.lv’t ’ r o r> r .. v ..,»- a . 

•'' h /\ut:rr/tUon roTTvontlon nr/J 

’Mr; ot.hor rf-?rr*rrlffr .1 r.. 

C'0 Tl -.-roH;s, n'-rnop ;jK . rr,^. ;uylr , 

, - ■ ■ - Jr “. to a p'.-rjjonaT Inspection 

by rark Jnrnlr, or n, rr . r . )rrj .. . , ’ ° 

. * lnr1 of the rjefendantn. 

(!> “ 1 ,twnt3 ’ re! „ bt , lnod 
•d related to a starch nr the «.H S of the -V. P . lUnt ^ 

porta Tnlnr to tpn , ,, , 

• ’>'inr.ft'T ari Pack*^ ^ 

tlrlaif t tj ■ iri<j I ’vinrerli.tc or tiio 

■ r ,l of -i !r, ttockholdor*- 

T'»«l In Jo001,-0 aff!dwtt r A , Vt 

<Y)l*t«*r>, rn.„ ., TO ,h. o, rt , 4 ,,. tr , nr ,.. or ., 

• P -• i t. loj.iior/' conversations 

-nnr) Interviews V /1U m.i.,.,. , 

' - " r A„t ration Oormmtl, 


>) r »»M/rl rnl rj',i ;;Mc r , • ' , , 

" ' " ] " h . V rjfockJ K> lrjA r; . of Ur. n, 

' I I . y( 


th*> . 


■orpornl Ion 


fr *)- '.’sori;;, ,t i, 
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oM.'ilhol ()•/ I j» r r,,.. «... 


• ■ : r ‘ ro, .» < . ,,, , *. ■ 

, ! T-.tt.j-. ;t,o,j,. 




eon*. ntr; 


i*i r.'»t I» r o' 


fl r OP»-Cf.ni;; t r-p. , r , 

• fr- ri i 


Dntrvi: r\ York, 

M *»y P9 , 19V* 
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TJNTTFD STATES DISTRICT COURT 
SOUTHERN DISTRICT OF HEW Yf RK 


SECURITIES AND EXCHAIfiE CrT"!7.fSTC:i 

Plaintiff, 

- against - 

RESEARCH AU'I'OM/vTTO” CORPOP.ATr r M, ot al 

Defendants,. 


72 Civil 151° (SJP) 
Nf/TTCE f 17 DEPOSITION 


s r r s; 

PLEASE TAKE NCTF'E that defend a.: .tr F. irt-rl 'nv': !•’. -ernes, Rani] Mart os, 
and Atbin Kamos, will take the dor alt!or* .non ora 1 oy'V'-d'-’atlon pursuant 
to Rule 30 of the Pod era 1 Rul- s of Civil Pr'.-ceduro cf IN l 1 lam Nbrtm»tn, 

on Monday, June 10, 1971 at 10:00 A.M. at; the office of Research Automation 

« 

Cor].'oration, 33° West 3Q Street, New v crk, N.Y, ir n lR before a person 
authorized to take oaths ani that said imposition will continue fron day 
to day until completed, ’^'i are ’nvF'd to appear ?md e roar-examine. 

PLEASE TAKE FUR'iHHl NT.' E that the wit nor; will he required, pursuant 
to Rule 30(b)(9) of the Federal PuVs of r Mvl] Procedure, to produce the 
following original doaufientr at tir* tir e of raid deposition: 

(1)Any and all records, reports, statements, tap^n, transcripts, documents, 
correspondence--*, aryl memoranda in the files of the Securities and Exchange 
Ccmnission pertaining to th° preliminary investigation of the defendants 

relative t.o the aprlicatloj of Research Autonation CorT'orat ion for an 

\ 

exemption pursuant to Rorj nation A. 

(r )Orlplnal nt;*i "merits t.T"r f: v» oflN dined or:; and -nployees of 


- 37 - 


h<-sear *1i A T < r”*-V 1 * r < r| r*' 'i n, 







f «t/it«wnfci tnW-n f> n any arrl ill ulrr p-rona r Mllnl,« 

. /i'll.* Wit loo CrporaUnr, 

I )/■ ul.lifT fl* J| •: Jfj.'ir. 

(Dtoitnrlr., ^ ^ H . . 3 ! ’•'-•I'.t,*riT to • p,.;-onal Jn,p,r t !on ‘ 

hj MUl< Jr ' r; ' 1 r< ' 11 " ' • : ° rJ< ' wl 'toccmentn of the r!oforylw*ts. 

(r ' )A11 reoon,M * fi, ’ rir,r,rV:; » ’■» ^^rrvrporylorioo nr. i metroranda obtained 

'.M relator? to a oarer, of ••} e re—n.- of the faUint rff ic( , 

P<-rtn1n1nr to the Autu.vf.1o Ur lo-uilnr, Transfer and Packard -nit. 

(O 0 r Iplnni tapes .and transcripts or’ the Interviews of nine stockholders 
na^rod l n Jacobs affldsv1» cf August 1972 . 

,7)BgWrtS * or MrphOnC converaatlono 

’ rAr: 7 ""'-' "> ™ if Autmrvition Corporation. 

(UOrlrfml qu rt Irm-,lm . !W 'n !.,■ Co : tookhojo-r- of • hcCorporatlon 
to the n.F.r. 


^OP-oorm, r.tor ..;o r .i n, an, of or looa-ontn 

° M * ,n,y ' '*> > loo*-- ■ .. 




(•"(. **r , ■; 

oil r cor.a from the At ’ 


•*, rri< * 

• - 4 rl L * 

i:' r -rits, an* 

r i . 

;•* '•' 

T ' 1 . 

y 

’ 1 *;♦* • 

•nt.i an 1 

■ - V:) ,. r 


' York 


Patel: 1lev; York, ffcv: y or .- 
F4..V 29, 197*1 


"lr ■‘"■rely, 


'T.lJf: r'TF.'; A!3 IT';h: - -v- 

! T 1’W ’ r \*V: •' hlTO-y ; *.; *r*T7 

PC r< fi ■ i *i-.-o, 


• ■ :aii n? •••■■.* 

* ' ' * * A * 1 M 

i . % 


■I i (. 


. ”.V. U9! l 

• • • ‘ e: 1 ' 9.. /_ .i'i 


'ONLY DOPY AVAILABLE 











UNTTO) STATES DISTRICT COURT 

southern district op new York 

■ i 

Securities and Exchange Conmissicn 

l» • * J -. . '' _ - 

Plaintiff, 

< a | 

- against - 

Research Automation Corporation, et al. 

Defendants, 


72 Civil 3113 (rjr) 
NOTICE OF DEPOSIT!OM 


PLEASE TAKE NOTICE that defendants Konstantinos M. Tserpes, Basil Partos, I f 
and Athan Hands, will take deposition upon oral examination pursuant, 
to Rule 30 of the Federal Rules of Civil Procedure of Dicmas R. Betme ’ j 
on Wednesday, June 11, 197* at 10:00 A.M. at the office of Reeoarch Aut-matlon i 
Corporation, 333 West 39 street, Hew v„ Pk> „.y. 1001 ; , a per30n 

authorized to take oaths and that said deposition will continue from day 

to day until ccir.pleted. You are Invlt.rd to appear and cross-examine ' •' ! 

• ’ ; 

PLFA.CK TAKK mnm W71CT. that the witness wUl he required,pursuant ' _ j 

to Rule 30(b)(5) of the Federal Rules or Cl/ll Procedure, to produce the 
following original documents it the time of the said deposition: • 

(l)Any and all records, reports, statements, tapes, transcrlpts.documents, j 
correspondence, and memoranda . In the flies of the Securities and Exchange 1 
Carrolssion pertaining to the preliminary Investigation of the defendants 
relative to the application of Research Automation Cor, oration for an | j 
coemption pursuant to Rfgulation A. 

I * ‘ ' , ,j 

(P)orlglnal statements taken frera officers, directors and employees ‘ of • }' 

Research Autunntlon Corporation. 


t * 1 


h 

I' 


if- 


















t 


. 


?. 

4 ,.w.r. rn*’ any '-M fill r/JT-Bor^ prr-t.-ilnlr^ 

ny^Urln-'il ntatr Trent. t.il. ri ' J 

, . , Of Pemarch Automation Corporation and 

v.o the coni’i at -irKl <10 . 3 . 1 '' ••* 

the other ief' ndarks. 

(W r r »rtn, corrorpoTTlonce a., —a rrt*.n* to a Pernor^ te*-***' 

,, Ito * ,, .» or M,~ *•*•». 1**r. w. >V*>*l"rit3 • f tt.o _ 

• V 

, r .... r ., r rrr- ftwMfntorvs * w) turunda oUa tried 

roCT-idorij'Oi. ...» i *••• » 

w \ retail to a search f thf recoi-dn of the h. 3 . Patent Of rice . 

per*.aJnlf3? to the M»*l» Union'll nr, >».r>r «* «. j 

, . f> *-y-o <ntr-rviev:s of nine stockholder.. 

(6)0rlfTirial tapes and transcripts of the nterv.e 

„eort in Jaaohn* affiant or >TOnt 72, 1'^. 

. , r — o" tmnscritts of tolephon" conversations 

(7 >p P pnrtP, ^errrariia -m r ' 

. ... „■■ lr)TV - vvTfr-h Autonation Corporation. 

iuA interviews v:lth oth-r rtoeV-rfli'^ o. e. J •" 

, ,, a , r vo, -tockhosiers of the Corporation 

(PWJrlnal qar.stIrr.nalw r,.U 1 -r. ■> 

1.0 i ho r.h. '. 

iotr.rni.nl’- ;tp/» other doe wnonts 
W-corfc, non.,-.::, o-eornr:.ir , >e.o,r. .. .. 

O.* ,>o r„,- -.trva tev^iorrent Oorpomtlon of 

obtained hy supl oerii fi *» - l - r x " 

i 

Greece. 

.... r,„,. r t' nm r'-inoranda obtained by 
On)ii'T. r.-. : rtn, erron^rtonoo, r- .t'ir r/... -r., 

„ , i -i ■*•,»!* I- "ank of ”ov; York. 

.mbpoona fr-'i \ tin •• T • 


tited: Ifev; York, :!«>; Yor; 
May 29 , 197 *’ 


’Inoorely, 


■ >»'Y!Y trrTT-o:;. m. nr^ii-r 
w.r.u M/rfi-c; 
r:vr- i; HAPr 
/j. v’<»rt ' » flY-oet 
f V. w v or v, v. ’ CjOlR 

■ol. r:.or.e!(?lrt9 , » 7 -l 1 *w» 


i»-: 


CkCUPlTTfiTi A !.'•/ i-OTAUM C(.<"' ,r f'r r :fi 







UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OP NFW YORK 


' ,► ' 
H . 


SECURITIES AND EXCHANGE COMMISSION i 72 Civil 3313 1SJK) 


Plaintiff, : AFFIDAVIT IN OPPOSITION TO PLAINTIFFS 
APPLICATION FOR A PROTECTIVE ORDER AND 
- against - I MOTION TO STRIKE DEFENDANTS ANSWER AND 

LNTFK JUDGMENT RY DEFAULT, AND CROSS 

RESEARCH AUTONATION CORPORATION . t MOTION FOR NON STENOGRAPHIC RECORDING 

NATIO 


■l ’ 

*L. 

* 

t 

• * • • 

i‘>» e ’ 

t \ 

: i 

• Si, ; 

u 

w -y 

• r' 

** *' •*-' 


KON8TANTINOS M. T9ERPES 
BASIL MARTOS 
ATHAN HAMOS 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK) 




KON8TANTINOS M.T8ERPES, being duly sworn, deposes and aayai 
1. I an ona of the defendants in this action and President of 
Rasaarch Autonation Corporation.'* Further I an familiar with all of 
the underlying facta end of the processings heretofore conducted. 


V 2* My affidavit la submitted for a threefold purpoaei a)in , 

'V. " . 

’ ' oppoaltlon to the plaintiffs application for a protective order which 

. requests that depositions not be taken from Messrs. Jacobs, Beirne and 

PRMf.r .1* t 

IP* • > » 

< ( . Sort nan, h)in opposition to plaintiff's motion to strike out defendants 
r \, answers and to apter Judgement by default. c)ln support of a crose 

v.i *. ■' 

r ’ . potion by defendants Tserpes, Martos and Hamos for relief pursuant to 

* . • 

*” .* aubdivuaion (b)(A) and fd) of Rule 30 of the Federal Rules of Civil 
. Procedure. 

u'.,' • 

jj/ t . * ♦, ; 

v 5, The notices of deposition served on Messrs, Jacobs, Beirne 

*i fv 4 

^ and Nortaan on Nay 29, 1974 call for the production of "documents and 

S \ other tangible things'' as specified in Rule 26 of the Federal Hulas 

\ ; ' 

'•L'. of Civil Procedure. These dociusents were obtained end prepared by 

i g +* ' ■ ’ .* V 

| *. the noticed attorneys as both investigators and attorneys for tho 

*• ' I 
#. . % r 

,u* Cogailanlon, Defendants have a substantial need for these materials in 
\'y'/ ;•! * the preparation of their case for trial and era unable to obtain the 
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substantial equivalent. In any other wav, Many of thcr,a documents stem ' 
from intermgat ionn anti 1 ntnrvlews. of stockholders conducted at the 
nommlsnion. One of the wrl t ten records 1: 1 ho stenographic report of 
the dejmnent’n own 1 ntcrrogatlon, Tt 1 •: essential that defendanta have 
acconn to thlr, motor lol so an to compare It s contents. with thn charges 
and cummarized evaluation In the original and subsequent Jacobs 
affidavits. Rule 2^(b)(?) absolutely entitles deponent to the verbatim 
transcript of his own r.tatrrifr.tr. either by request or by court order. 

In view of the large number of statements and Interviews taken, whieh was 
ncknowlrdgrd by Jacobs In tils affidavit, there would be undue hardship in 
requiring each /stockholder to requisition hlr own statement when the same 
relief could ho obtained nt once through this ajplication. The purpose, 
of seeking discovery through e amire.tlon of the nam'd attorneys of the 
plairtlff nommlrslcn, Is to obtain the "identity and location of persons 
having knowledge of any discoverable matter", also as specified in Rule 2f. 
These would Include persons whose names and identities have not been 
heretofore disclosed. 

The Jacobs affi lavit and plaintiff’s memorandum of law argue 
that the attempted discovery is designed to "annoy, harrasc, burden 
and oppress" them, and that it U "unnecessary" and unreasonable”, 
because it would occupy their time to the detriment of ether Honmlsslon 
work. Thus, the plaintiff relies on statutory Ihras.es of Rule ?/(o) to 
avoid their obligations under Lint very statute. 

Indeed, it war, the noticed attorneys who conducted the preliminary 

Investigation and Initiated the actions which led to false charges against 

f ■ 

the defendants, thereby rendering the present discovery necessary. It is 
these attorneys who are familiar with the summoned docunqnto, who conducted 

the Interviews of witnesses and who prepared the Internal reports 

■ f ■ : 
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.. » i tmi | 11 imI i In* Cnmwlm.t'm ^ ,,rt * tbe •; i 

«nd memoranda utilcli ntlim.lat.. 

llf ... of romp 1.ift»t, U»« j ) . 

prod no persons who < an c onu.u nt on 

content of the I.... . . .4 • 

| e„,lasting ..- -■*... . .*. . ... 'll 

j prosecuting till... .... .. t ’"„ f |f. , 

j Wl 1-p.na.lonu. coneluul. opinions, ° ' 

1 . . ;; 

_ I - Tr must hr* remembered that these 
under lied Heckman v. Taylor. 

. .-.~. . • e —-.. i 

Their work product In Himuht wlth « ,M,d r '' ,U, ‘" ^ iU ’ Un ' ]mlH% 

„ rin , relevant to defendantH deposition u 

their trial preparation muteri , , , 

and l. not privileged, These attorneys l-ied charges. in ; r 

%. B ed on » ovoUation of t.,.- corpordt.on's dooctn tnOudin, U. J 

pqtente and tooling. nod. in port, hosed on tbe.r .ntctpratntfon of jt . 

th , patent u, - not defendant entitled to eaeettafn whether ot . . 

. rtr either employed by the Commission 

not they sought the opinion of experts, . 

or working Independently outside the agency, and whether 

experts, if any. will testify at the trial, The reported decl.loh. , , . 

: seen to support this. Schlagenhuuf v. Ho, den >» « ««“* ,| ' 

Southern Hy .. mnhen to, PM UP. .37-1,.. Defendao.a wian to ,1 t 

question the noticed persons, not about j * 

< hit of written records culled during, and 

interviews and interrogations, but of 

t- rhlH waVi defendants 

as a direct result, of such occurences. In 7. 

r the alleged factual basis for the charges. The 
1 Will become nwam of the ali«R«a 

discovery has nothing to do with the nontal hnpruoolonu of the said attorney. . 

' To suggest that defendants* notice Is motivated by a retaliatory .. > ^ 

attitude Is merely a reflection of Jacobs own behavior. This case has M 
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Jnln dormant for many months In flu* Commission files after a portion 
of It wan dismissed by the Court and t he dismissal consented to by the 

Commission upon prodding of their Washington, D.C, office, Suddenly, 

• * , f | * J' 

Jn May, 1974 the Commlfliiion revived the litigation ny noticing deponltlons 

#* 

against Messrs. Tuerpes, Martos and Damns. The named defendants did not 
scream and rry "foul", or that they were "harassed or oppressed", but , 

i i 

instead compiled with the not lee and appeared at the Commlsslon office 

j t- 

producing all of the requested documents, which were copied by the 

* 

plaintiff, interrupting busy business schedules to do so. 

Mi, Jacobs expresses discontent over the* failure of the parties 
to agree on a .“Stipulation settling the action. That inability was 
caused by an impasse over principle. Defendants were willing to stipulate 

, ' (t 

to dismissal of the charges without further ado, hut the Commission insisted 
on inserting recitals which had the affect of reaffirming their charges. 

Acceptance of such conditions Is entirely inconsistent with the factual 

record. Are the Commission lawyers to be/riven special treatment and 

.. * ; 

granted exemption from the discovery rules merely because they were 

• if ' l 

unable to pressure the defendants into an untrue and unfair stipulation 

V 

of settlement? Actually, It is the failing of the Commission attorneys 
to get the defendants to admit to a series of stipulated lies, that is at 

. * • . » j > 

. c 

the core of reactivation of the litigation herein. Of what relevance la it ^ 

to the Issues that defendants consulted with various lawyers during the 

course of these proceedings? They were merely exercicing a constitutional J 

r {V 

(h 

right lust as the Individual defendants may constitutionally appear 

' r 

pro ae. Further, it is misleading for the Commission to characterise their 

■ 7 ; ; 

work as "earnest" and involving "substantial time", so as to infer that 
i • c 

the "fruitless discussions" of settlement were duo to defendants* "disruptive 

’/.• V ? 

pattern of behavior" and "ohslreporous rondurt", Defendants have always acted 

f 

tn good faith, but nr« unwilling to sign a stipulation that compels them 
to desi6t from conduct they never engaged In.. If retaliation is a 

• . • ' j i 

motlvatins force, the culoahle nartv is the Plaintiff, ___ i 

- 4 - 
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At Plaint Iff's matlon pursuant in Hu If* 37(d) presupposes that 
defendant Tserpea fail ml in appear for Ills deposition , nr ho conducted 
himself nn to constitute behavior tantamount to a refusal t o submit to 
examination. Thom* assumpt Innn arc* totally without foundation. 

Tsorpen Appeared at the appointed pinre, date and tirno, punctually, 
possessing the voluminous documents requested in plaintiff's notice. That 
notice dated May 9, 1974 was issued under the title of Mr, Moran, the 
Regional Administrator, Deponent ashed for Mr. Moran to he present to 

receive delivery of the documents and sign for them, Mr. Jacobs delayed 

<F 

obtaining Mr, Moran's signature for a period of one hour. When he 

returned, with the receipt Jt contained no reference to tin* number of 

pages received, a total of 231, When deponent asked that this be shown, 

Jacobs became hostile and angry. The ensuing dispute, which lasted for 

one half hour, was transcribed by the reporter. Then, Jacobs directed 

■« 

the reporter to strike out tin* colloquy from lhe record, to which deponent 
objected and refused ro be sworn so long as Jacobs manipulated the steno¬ 
grapher, Deponent insisted that everthing said be placed in the record and 
Jacobs threatened to evict deponent on five? or six occasions together 
with two observers wljo accompanied deponent to I be deposition, 

Tl III Iliferent 1 up If) utile flint at no l line did Jacobs rerpii'Ht nr 
seek a court ruling on I lie propriety and pu*r 1 tori futures.r. of bin and 
deponent's respective pool I Inns, 

Jacobs further complains that deponent acted wilfully in preventing 
a complete examination of the other defendants, Martns and Homos, by 

A 

continually interrupting during the questioning. He alludes to various 
pages in the transcript to suh*taut I ate Ills claim. Tr is significant 


that the plaintiff has net furnished deponent with a copy of these pages 
although their content In material, ie|evaii» and vital to deponent's 
defense against these claims. The prart In* of withholding materinl document 



In the Interest 


in ronr.h'Unt will. U"» Cnrnr,.!■:lonsj*.!1'V '•'< '•»’••• <lrr - 
of mlrress and justice, plnlfMM M.ohH b't'"* •'»» rn ' iU:: ' of U " 
n'fVrrort ( wr. in ndvanc* of I ho r turn ,jt ' n,r 

Deponent nuggest that, for the cake o! v/oldlnr disputes, all 
depositions bo hold at the court where an Irm.Vlnte ruling available 
on a contested Issue or point. 

Defendants r.e*k affirmative relief P' rsuant to Rule ?0(b)(4). 

It is requested that the depositions of all parties ^ recorded by tape 
transcription, that defendants furnish the tapes in duplicate *nd provide 
one of the tape* to the plaintiff ^mediately upon the conclusion of the 
deposition. This ran be accomplish-! simultaneously with the steno¬ 
graphic transcription unployed by the plaintiffs attorney thereby 
preventi ng anyone from controlling tho actions of the r tenor rapher with¬ 
out a clear and independent account of vW Is transpiring. 

6. Defendants serk additional affimotive relief pursuant to 
Rule 70(d);' It is urged that plaintiffs examination of the defendants 
be confined to matters within Lh< 1 r personal, /.now!-Ire, .and that plaintiff's 
attorneys not be permitted to inject survive inferences into the questions. 
For example, defendants Marts: -and . amor, hav • Personal knowledge of their 
dealings with each other, with Tserpos, and with specific stockholders. 
However, they have no knowledge of either the technology or marketing 
phases of the business and have so conceded, Moverlhele:*, the questioning 
of these defendants by Uk Commie: Ion's counsel consistently treads into 
these areas where they are unfrunl : ’ •>. I- -el, the cloning had an 

intimidating and coercive ring to f. ’• 11 *« '” Hlcal fartn rf ^ rdl " r 
technology and marketing are, how-vr, knrwn to deponent alone, except 

Insofar ns that Information was Imparts <«> <”>- ' — rtoekhojderc 

by him, and through written do. un-fa, all of whi-h are In the possession 

of the Commission. , . 


r 






?“ ThB ° nl V remaining to ) e litigated 1 b whether the defendants 

engaged In arm which violated Section 17(a) of the Securities Act of 
1913 and Section 10(h) of th r SecurlMfs Exchange Act of -1934. Tt 
w.mld appear that wince the rommlnalon pn>,sensed all of the documents 
requested in their notice of deposition dated May 9, 1974, which pre¬ 
dated the commencement of this action, their only purpose in asking 
for those documents, whirh postdate this action, Is presumably to ascertain 
if they contain evidence that will retroactively support the commission 
charges,, Since t 1 '" Commission memorandum speaks about the defendants' 

"ploys", one can only deduce that they make such charges to disguise 
their own fiBhing expedition. 

' . 

i 

It is to help ascertain whether or not there Is any substantive 
basis for the charges, on the specific ir, 3 ues raised by the pleadings, 
that the depositions of Messrs. Jacobs, Bel me and Nortman are sought. 

WHEREFORE, it is respectfully requested that the plaintiffs 
application for a protective order he denied, that their motion to strike 
the answers of the defendant r. and enter a default Judgement against 
them, be denied, and that the relief prayed for by the defendants pursuant 
to Rule 30(h)(4) and (d) he granted, and that the court grant any other 
and further relief deemed necessary and proper, 

' KOJ1STAN7INOS M? TSFRl’ES 


Sworn to before me this 

day of June, 197^ 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


72 civil 3513 (SJR) 

MEMORANDUM OF LAW in SUPPORT OF 
DEFENDANT'S AFFIDAVIT OPPOSING 
PLAINTIFF'S MOTION PURSUANT TO 
RULE 26(c) and 37(d) FRCP AND 
SEEKING RELTEF PURSUANT TO 
BULK 30(b)(4) 4(d). FRCP 


PRELIMINARY statem ent 

This Memorandum Is submitted by the deferdante In support of their 

affidavit, which l)opposes the motion for a protective order to excuse 

William Nortman, Thomas R. Belrne and Mark N. Jacobs from giving their 

deposition to the defendants, and further opposes the plaintiffs motion 

to strike the answers of Research Automation Corporation and Konstantinos 

M. Tserpea and to enter a default judgement against them, made pursuant 

to Rules 26(c) and 37(d) respectively, and 2) requests affirmative 

relief in the grant of permission to tape record the depositions and to 

limit the examination of defendants to relevant matter within their 

• • • 
knowledge and competence. 


SECURITIES AND EXCHANGE COMMISSION 1 

Plaintiff, , 

- against - 

RESEARCH AUTOMATION CORPORATION 
KONSTANTINOS M. TSERPES 
BASIL MARTOS 
ATHAN HAMOS 

_ , Defendant^ , 







AHCIJMKNT 


11) I NT I 

DEFENDANTS SHOW GOOD CAUSE AND 
SUBSTANTIAL NEED FOR TAKING THE 
DEPOSITION OF ATTORNEYS NORTMAN, 

_ DUNNE. AND JACODS 

Rule 26(b) ( 3 ) of the Federal Rules of Civil Procedure entltlee a 
party seeking discovery to obtain entertain prepared by a party or the 
attorney for the party where there is a "substantial need In the prepara¬ 
tion of the case" and the discovering party Is "unable without undue 
hardship to obtain the substantial equivalent by other means"' 

Excluded froa discovery by the subsection are "mental Impressions, 

% 

conclusions, opinions or legal theories" of the attornoy, 

Hickman v, Taylor 3?9 U,3, 495, which Is strongly urged upon the 
oourt by plaintiff, stands for liberal discovery, not restrlotlvenose. 

It offera only a qualified limited immunity to broad discovery In cases 
where the discovering party does not show good cause, relevance and lack of 
privilege, Connecticut Mut, Life Insurance Co. v. Shields 17 FRD 273, 
Bell v. Commercial Insurance Co, P 80 F2d 514.517, Lauer v, Tankrederl 39 
FRD 334, Hickman alao excludes from discovery the true "work product" 
performed by e lawyer which would tend to Infringe on the professions 
function Vn s lawsuit, In particular, that "work product" dealt with 
memorandum usad to recollect the details of oral Interviews end was 
related to the Rule 26 (b) (3) exclusion proscribing discovery of 
"mental Impressions" etc. 





Nevertheless, the discovering party's right to evaluate material 
la not uneqlvocally beyond the scope of discovery. So. Ry, v, Lanham 
*<03 F2d 119, Pickett v. L.R. Ryan, Inc. 23? F. Supp, 198 Witness' 
statements taken by the opposing party's Investigator can be discovered 
If the lapse of time has effected the witnesses' memory Tannenbaum v. 
Walker 16 FRD 570 or caused his present recollection to (fevlate from the 
prior statement. Hauger v. Chicago R.I. & Pac. R.R, 216 F2d 501, 
Defendants seek to examine the noticed attorneys for concrete 
reasons, The said attorneys served a dual role for the plaintiff. They 
were investigators who evaluated data, and then became attorneys who 
prosecuted the charges. By their own admission they acted on an outside 
oomplalnt, Ttiey have not disclosed .the source of the complaint, to date, 
and only a deposition will reveal the name of a key potential witness who 
may possess exculpatory information beneficial to the defendants. In 
addition, Jacobs stated, in his original affidavit supporting an applica¬ 
tion for an injunction, that plaintiff's attorneys interviewed 9 stock¬ 
holders, received 83 stockholder replies to commission questionnaires, 
and talked to some (no number mentioned) stockholders by telephone. 

He also concluded that defendants sold stock to shareholders in the 
following numbers, Marton - ?5, Hamos - 20, Tserpes - 10. Taking the 
depositions of the noticed attorneys will enable defendants to obtain 
evidence which goes to the heart of the charges concerning alleged fraud 
and misrepresentation. Their answers will reveal the names of persons 
with material information, the existence of documents and data dealing 







r * 


with the Issue of patent rights, asset evaluation, and the plaintiff's 


alleged basis for legal conclusions, Defendants have no comparable or 


subatantlal alternative means of securing this Information without first 


getting the names of those persons Interviewed, transcripts of their 


statements, and factual accounts of Interviews, as distinguished from 


the mere Impressions or opinions of counsel. Thus, their depositions 


are necessary, relevant, not privileged and good cause exists for defendants 


request,Gulford National Hank v, Ho. Ry ?97 F2d 921, Schlagcnhauf v. 


Holder 179-U.S. 104, Mitchell v, Hass 25? F2P 513, Burke v, 9,3, 32 


F.R.D. 213, 


POINT II 


TSERPK3 WILLINGLY APPEARED FDR 
DEPOSITION AND DID NOT WILFULLY 

REFUSE IT; PE DWORD 


Rule 37(d) specifically llmlto court sanctions to a case where 


the party served with a proper notice falls to appear. Gill v, Stolow 


240 F2d 669, Salttman v. Hlrrell 1 •/ F. Gupp 538. Further, the 


courts have clearly held that there will he no dismissal or 


default Judgment Imposed where the party or counsel Is unfamiliar 


with federal procedure, Dunn v. Pa, R, R. 96 F.Supp 597, Mauer-Neuer, 


Ino, v. United Iacklnghouno Workers ?6 FRI 139, Rule 37(d) sanctions 


are only uned when there Is total non-romj1 lance with the obligation to 


submit to discovery, Drarlaton v, Kulakundlr. 21 FRI) 185, This Is not 


the case here. 


’W 


i ! I 


» *- 
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Defendant Konntantlnou M, Tserpen not only appeared willingly, 
but produced all of the requested documents and uaa prepared to be 
nwom and subalt to oral examination. It wan due to the refusal 
of Hr, Jacobs to conduct an opm, fully transcrlpted deposition 
that led to the dispute which culminated In Jacobs terminating the 
proceeding. In addition. Jacobs continued to fulminate against 
Tserpen and badger him end others annoclated with defendants, The 
fact is incontrovertible, that Tserpen did not wilfully refuse to 
be sworn. 

CONCLUSION 
| — *■■■■'!■ 

Based on the aforesaid argument, it is respectfully urged that 
the Court direct Messrs. Nortman. Beirnc and Jacobs to submit to 
oral depositlonn,and that the application of plaintiff to strike 
the answer of defendant Corporation and Tsorp ftn * end to enter 
default Judgment against them.be denied. 

Respectfully submitted, 


KONDTANTINOn M, TOKRPES 

BAI1JL MARTOC 

ATHAN HAM03 

Dof< ndantn 1‘ro !Je 

3)3 Kent 39 street 

New York, N. Y. 10018 

Telephone No, (212)947-1460 


Datedi New York, N, Y, 
June 20, 1974 
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Respectfully submitted, 


KONSTANTINOS M. TSF.RPES 
BASIL MARTOS 
ATHKN HAMOS 
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UNITED 8TATFS DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

SECURITIES AND FXUIANOK COMMISSION : 

r i«i f.t iff, : 

- against - 

RESEARCH AUTOMATION CORPORATION : 

RONSTANTINOS M. TSFRPKS : 

BASIL MARTOS : 

ATHAN HAMQS : 

Defendants : 

* 

Defendants, Konstantino.s M, Tserpes, Basil Martos and Athan 
Harooa, hereby move, pursuant to Rule 37 of the Federal Rule of 
civil Procedure, for an order compelling the plaintiff to produce 
all of the documents specified In their notice of discovery dated 
May 29, 1974. 

1. The plaintiff, In a paper entitled "Plaintiff’s Response 
to Defendants Request for Documents" dated June 14, 1974 Indicated 
that some of the refine.*.tod documents will he produced and that the 
others are not subject to discovery on the ground of privilege 
based on "work product". Further, the plaintiff requires defendants 
to pay for and/or order /tome of the document a from reporting service 
previously rmplnyed by the plaintiff. 

' 2, It Is respectfully submitted that It Is the duty of the 
party under discovery to produce all documents, records, and papers 
which sre properly subject to discovery, and not to hide behind 
third party agreements (Rule 76), As for the expense of repro¬ 
duction, It Is noted that defendants reproduced all copies of over 
200 pages of papers sought by plaintiff In its discovery endeavor 

a 

dated May 9, 1974, and In the interest of fairness and justice, 







It bollnvoa plaintiff bear that expense. However, 11 plaintiff 
adopt ri I In- |ii’l t y iiland »»l linraim Ihk i In- r|«-1 <*nfl/i|it»» hy r••»)« 1 1 r f n h 
I hnl del i'||i|iint ii |iny Ini ii'|if iiilni t I mm Ml ilni iiiiii'iit r , tin*'/ will i|m 
iin mi o fiiiiKiifintI iirti 11 • gent lire. 

3, Plnlntlff I nil I r«it i*ii that there /ire two Comm I tin I on files 
(2A NY 758A)one dealing with tin* Kegulat Ion A Offering of 
Research Automat Ion Corporat Ion and tin* other with correspondence 
between plnlntlff and K.A.r, Then, plnlntlff proceeds to refuse 
to offer the only relevant file In Its possession, that dealing 
with the Investigation which Is the subject of litigation. The 
latter file is the only germane file, and it is the records contained 
therein, which presumably form the basis for the plaintiff's 
charges of fraud and misrepresentation, that defendants Insist on 
inspecting. Plaintiff should have no reason to hide the truth 
and take refuge behind the blanket claim that the matter is 
orivlleged. 

A, Although plaintiff agrees to furnish transcripts of state¬ 
ments from various persons including n i pnrty officers, directors 
and employees of R.A.C, they object to supplying Jacobs' reports 
or memoranda on the ground that they are his work product, and 
therefore privileged. Defendants have answered this contention 
in their Memorandum of I.aw dated June 70, 197A, nddreBned to an 
uppllrntInn by three ol plaintiff's attorneys for a protective 
order. Defendants hive argued thnt they are not seeking the 
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mrntal Impressions, opinion^ , conclusions or legal theories of the 
nt tornoys, but only tin* materials imlml ant Ini 1 y norpnoiiry for their 
I r‘*1 preparnt Ion as authoil/cd |>y Pule ?Mli)Oj, These Include 
relevant fnelu and evlihn< •• contained In Ill'll Investigative flic 
Including tin- names of wlf nesses, and other exculpatory data. Surely 
the court can effictively screen the real "work product" meaning 
the lawyers opinions and reasoning, from the evidentiary matter 
which Is not privileged. 

f 

It is apparent from plaintiff's argument that all of the 
Interviews with stockholders, which foAr^the basis of the'bas^ 
for the plaintiff's charges In this litigation, were oral and 
not transcribed or recorded, and that It Is only the"hearsay 
accounts" made by plaintiff's personnel that consltutes the 
substantive basis for the underlying charges. Defendants 
are entitled to roplus of. any other statements or writings offered 
to the plaintiff by those same Interviews which differ, or are 
inconsistent with these investigative hearsay amounts. To deny 
this request would he a manifest Injustice as it would deprive 
defendants of relevant and necessary exeulpntnry material, and 

% 

uncover the ahum perpetrated by plaintiff's personnel, 

WHMHFI'HHh, defendants respect In I Iv urge the Court to compel 
the plaintiff to physically produce all of the documents and papers 
requested In the HotJro oi Deposition dated May ?9, 1974, without 
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r ri-proihn t 


|!i'*tpp<’t ful 1 y* fiuhmi t t eel, 
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I'./.SJL ilAKTOf. 

/ Vli'Afl HAMOS 


NOT J OE OF MO:-IOW 




: AN / PPI.JC/ j ION 10R LFAVC OF COURT TO £ RVE 
. THIRD 1'AI'jY (•OMPJAIIII ON 'i HF. ITllTFLi HI A ES 
: 01 AMl’.HfC . 1 . I . o PJ LE I 13(b) M.d <c)' 

aii'l id (a) OF THE FRCP 


P 1.1/ ‘:l* ' T 7.!'K NOTIOI that upon tin- affidavit of 


l.On.TTAlll'IlIGIi IT. 'i.M 1 I’i iimi :i to <>n .lunt* 2A, 1 y 7 A v the* proposed 
-••T i Idavit c! flail ■ of I'.om.l ntlnm K. it •rpo;; > Bn nil Morton nml 
A than Hnuion « r.d . ..n :u*d . Ml ibll, the j.ropn/a d thiid party complaint 
ami upon all other i tporu tn.t pior. ndl. ;;s had herein, the under- 
f!;;n<d rill tr.cve thlt f TJnT in Room CIO cf the U.f.. UlGfrlct Court 
House, Foley ITju rc , N. ■; Yojl , lit / York oil .Inly 10, ] ,1\ nt 
2:00 P.M. or. a . i:h m thev< after an counsel can be. h nrd, pursuant 
to Pule a 13 (L) find (d) and Rule: 1( (.,) of the ’Fedc.al Rules .of 
Civil Procedure, tor ;■> fierva a third part y ocriplaint oyalnet 

the United Staten of America. 

Phi M.i-. T/.ri. i'l.'HTIil . 1JOTFOE t lift c purnu yt to Rulij 9(c)(1) 
. of the Genei I Ruleu (f this Court, you are reoulred to • norve n’lla 
opjionlnR i if I I a v 1 1 , nn i auawnrinR rai.oranda on tie under..lyned no 

t 

iatir than noe a of ri.e day preceding t h.r raturn date. 


I'eapectf iljy •uhtnlti.ed. 


■j i 

A- f 

. f t 

t i.- 

w- 

lH Uhl/ M H. 

.H.niitn n.:i 
?b Itf/t* i ■< i 
lil t/ /orl ,n 

t v y *: ' 

‘A 1 * .•> Si. 


Date 1: Iks; Yoi k t y. 
Jane 2A,1*J74 


|;o 'AM, ki t.KHA/. Ahll 1 * i hi I * * ’* 

AiH k ■;ciiai«:k conmi .mo ; 

I' Id- .1 
Y. 10007 


Krn> ; {Wv.v( t ' 7 A / 11 /fejrQ' 


FOMViVHI I NO'S il. Ma ri , ', . 

I-.:."n. if, mo;; 

A Til/ Il II/' ION 

hel l udan a l'i II Sl> ( , S' 
: 1 3 './r at V) Nt.r« . r 
lift/ York. II. Y. J 001 /| 
Y ■ 1 1 , h no: i 7)V.h If,T O 
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Hill 11 It VI / 11 •: HI' It' (I i I (ill! I 
M )H'I III I'M III11 'll I M 1,1',',' Y'llM' 


'iliniiimi:'; /Mu i xi.iiair.i, uuM.'HUSjii! 


- against - 


Pl aint 11 1 , 


//* Uvi i !‘>j i (<; n<) 


F F , I DA F IT 


RFSFARCM AUTOMATION CORPORATION 
KONSTANTINOS M. TSFRPFS 
RASIL MARTOS 
ATHAN HAJ10S 

Defendants , 


says: 


ROM)TAN 11NOS M. 'ISERPFS, being duly sworn, dep sea an 1 


1. Ho 1.) President of defendant Research Automation Cirporation 
and an.* Individual defendant. In the prime action for injunction brought 
b> the decui i11 c m and 1/.change. Commission, an agency of the UnLted 
States of America. 

, 

2. Hi make-: this iffidavit In support of a motion pursuant 

to Rules 13 f b) and (d) and Rule 14 (a) of the Federal Rules of Civil 

. 

Procedure lor leave to serve a third party complaint against the' 
United States oi America. 

> 

T. The claim against flu- United States of America arises 

' ) 

01,1 ,,f 1 t r,'usa< 11 on end u. rurem e that i«; the subject matter of 

» 

the claim In the prime action, to wit, the issue oi deliberate and 

* , k 

malicious false accusations again* e the third party plaintiff by 

the. Securities and !/change f.nr mission, as an agent of ‘tie United 

» t 

States of America. 

< 

4. Although the proponed claim is termed a third party action 
because it names the United States of America as a party, it could ’ 

properly he designated a counterclaim •Inn* the SRC j : an agency of the ' 
Uni tod State oi Amor!mi. 


< ' !! 

| » !f 

’ ■ f l « 

* n 

^ • 








til 


■ Aft 



relative to 


1 a 1 ni/i procedure prior to r i nJ’. I nf. o 


last '.cnffnn 


Ritual Ion which !■; gov* 


nr to notice and 267i (h) ns to amount. 

6. The has Is of the thin! party complaint Is Bet orth 

In detail in the annexed proposed complaint, propoaed nffllavit of 

claim, and propoaed exhibit attached thereto. In esaenre, it contends; 

that the SEC deliberately and with malice aforethought, defamed 

defendant Konr.tantlnos M. fserpos, violated his civil right*, and 

• » 

injured the three individual defendants Konstantinos M. Tserpes, 

BAsil Martos and Athan Hamos by its actions in prosecu :ing the . 
injunction complaint knowing there was no substance to the-r 

... ■ , i. r f - f r ,eid .lolfti Ions and that .uch charges wer* fictitious 


taut inos m 


Sworn *n before me thin 










UNITED STATED DISTRICT COURT 
SOUTHERN DISTRICT OP NEW YORK 


SECURITIES AND EXCHANGE COMMISSION * 

Plaintiffi 

- against - 

RESEARCH AUTOMATION CORIORATION 
KONSTANTINOS M. TBERFEU 
RASIL MARTDS 

ATOAN HAMOS Defendants, 72 Civil 3513 (3JR) 

___ PRo pos £U j > 

THIRD PARTY 

KONSTANTINCP M. T3ERPE3 COMPLAINT 

BASIL MART03 
ATHAN HAN03 

Third Iarty Plaintiffs, 

- against - 

THE .UNITED'nUATES OP AMERICA 

t 

^ Third Party Defendant, 

_ _ u 1 • 

V • ' , I , 

Third Party riaintiffa Konstantincs M, Tsorpes, Basil Martha, 
and Athan Memos for a first count of this third party ocmpleint, ellegesj 
* l. The action arises under the 5th and 14th Aaerdments to the 

. I 

Constitution of the United Statoai Civil Rights Act, 42 USO 1983, 

Federal Tort ClaUs Act, 28 USC 134f (h)| Securitien aet of 1933, 

15 USC 77o(b)| and Administrative Procedure Act, 5 USC 702, as 

hereinafter more felly appears, The matter In controversy exceeds, 

exclusive of interest and costa, the sum of ten thousand dollars, 

\ 

2, That at all the times herein mentioned, third party defendant 
The United States of America (hereinafter rdled the "United States”) 
was and still is a sovereign power, 

3, That the Securities and Exchange Commission (hereinafter 
called "the Commission") war. at. all times herein mentioned an agency 
of tha third party defendant, the United States of America, 





4, Research Automation Corporation (hereinafter callad "the 
Corporation") ia now and wan at ail times mentioned, a Nsw Yfcrk 
Corporatloni engagnd in the development, production and sale of 
automatic aachinoa, , • 

5i Third party plaintiff Konrtantinon M, Tnerpec (hereinafter 
oalled "Toarpcs") rnnlden in the Southern Diatriot of Hew York at 
510 9th Avenue, New York, H,Y, 

Prior to the JOth day of March 197?. "Toorpee" invented 
smonK numornuu otlwr dnvlceo, n mechino known an an automatic load¬ 
ing, transfer and packaging unit and acquired patent rights thereto, 

7, On or about the 3rd day of February 1965, "Teerpea" 
lieensed hia patent rights in'and to the automatic loading, transfer 
and packaging unit to the "Corporation", which was organised and 
chartered in New York on the 2nd day of February, 19^5, 

fl. At all timun herein mentioned, third party plaintiff "Tonrpea" 
wan and atill in tho controlling stockholder of the "Corporation", 

9, On or about the 10th day of March 197?, Teerpea on behalf 
of the "Corporation" filed a Not!fioation, Offering Circular and 
related sxhihitn with the "Comminoion" for an exraption from publio 
registration of a $456,non public.i took innun, pursuant to Taction 3(b) 
of the IJeourltion Aot of 1933 (16 DSC 77r(b), popularly known ao the 
Regulation A nximydlon, v. 

10, The prepare firm aid filing of tbn regulation A exemption waa 
Honn in accordance with tlm applicable pilrr of Uu* "Comwtniloii", and 















In a regular arid proper manner, 

Jl. ( n or about. tho ??t.h day of Apr 11 ??, 1972 the "Commission" 
Initiated an Investigation 1 nt»r> th? operation of the "Corporation", 



, • 

interviewed and interrogated "'j sorpet" arid the other defendant « 

officer?! of the "Hot|> ornLion", and conducted an Inquiry Into the 

* . ' ' f 

cl rcumstancof; of prior (.tool- r/iler. to Individual, private r.inokholdofn 
of Uin "Corpo r/ Mon**. 


IP. I Mi ring U e Interviews and 1 nlot rogations of the private 


nlocl'holders, mot.My fin ok lorn with I In. Hod nafiaclty tn speak and 




; 





i• 




understand f.ngllsh, no Intorpn t^rc wore provided hy the "Commission" 
thereby Beverly handicapping and restricting the communication botween 
tha interviewed persons and the "Commlnelon" personnel, and Impairing 
the ability of the latter to ascertain tho entire truth and all relevant 
and mattrial facte. 

*• 13, Ae part of Its Investigation, ecveral "Commission" attorneys 

* 

visited the "Corporation" premises to Inspect its operations and to 
obtain rampler of its literature and correspondence, 

14, At all times, "Toerper." and the officers,directors, and Btock- 
holderfl of the "Corporation" fully cooperated with the "Commission" 

and lto staff, 

15, On or about tho f'.t.h day of August 197'3» without any prior 
notice nf, or opportunity afforded to comply with "Commission objections, 

• a 

‘ by mean 1 authorised by the Pules, lo,, granting leave to amend any item 

* 5 

deemed 'pisat tenable or unclear, the "Commission" advised the defendants 
that the filing for a [{emulation A exemption war. In an Inactive statue and 
requested that it be withdrawn, 

1 fi, The aforesaid advise of i,h»»"fin»ml onion" wan tantamount to a 

t i. , _ ’* 

* * , 

ntiMfwrmlon of the"(tnr|*»fnMnr» , f»" Papula Mon A filing, 
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n * 


y/ t Thereafter, 11 m* "Commionion unreasonably and arhiirarlly delayed . 

*- , . I 

ll,o efforts of tho fin|'i«nilnnlii to non ply with the nerurltion ntatutes 

, * * 

and rulae, and tho "Comminsinn" through its "agents, servants and employees" 

* 

acted out whin and naprlcn In thwarting the ''Corporation'a' right to 

i I 

. " T. 1 

{ * 

exenptlon« 

18, The "Conmlsnlon" through its "agents, servants and employees" Knew 

, - ♦ 

at all tine that not a single ground specifier! in Rule 7 ( 1 (a) existed to Justily 

the de faoto suspension of the "Corporation's" filing, 

# . • , i ; 

19. ; The"Commicslon'o" action were a denial of property 



without due process of law or the equal protection of the laws and 
In violation of the 5th and I4tb Amendments of the Constitution of the 
United States, 



20, The third party defendant's actions were in contravention 

• * 4 

of Soctlon 9(h) of the Adminletratlve Procedure Act, 5 UCC 702) if that It , 

nxcnedrif'tho ntatutory |>owor and discretion delegated by Section '(h) of the , 

"• v. 

iiocurltine Ant of 19T1 (l r » '/7o(l») and Mules P01 through ?f? pnjmulgatad 

» » • 

• - '• , >' * }• 

( 

thoreundor, 

* , 

21, Thereafter on or about tho 17th day of August 19?2, the 

4 * 

"CommlimlQP" instituted the action herein for a permanent injunction, made 

w t 

a mention for a temporary injunction, and simultaneously obtained a temporary 

* *■ 

w * * » - 

sUy pending the hearing of tb< motion againnt tho defendants heoauae of 
pilegod violationn of Unction r U), 5(e) and 17(c) of the Peouritles Act 5 

of 1933 (15 USO 77 c (a), 15 U8C 77'(c), 15 WHO ?7q(e), and flection 10(h) of • 
the Securities Bxchange Act of 1934 (15 USC 78J(h), and Rule 10b-5 there- 
under (17 OFR 240,10b-5), 
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??, The •forwentInr.iif! autowitto unloading, transfer and packaging 

j 

unit wan awarded an Industrial Research award nn Hepteaber 21, 1972 adjudged 

a < 

* 

by a team of selected from among the world'n outstanding scientists to bn om 

.* j 

of the year's 100 boot products for uniqueness, Importance and uaafulnesa, 

21.On or about tho lBth day of October 1972, In answer and opposition 

* 

to the "Commission's" motion for temporary injunction, defendanta produced 

* i 

documentary proof in contradiction of each and every charge and ooaplalnt 
made by the "Commission" through Its "agents, eervanta, and employeea" 
relativo to l)the private placement exemption sale of stock to Individual 
friend* and relatives of tho individual defendants,2)patent right* of third 
party plaintiff "TserpeG" and tha "Corporation" in' the autonatio unloading, 
transfer and packaging unit, ?)production coata of the unasaeablad unite 
atored at the "Corporation'a" plant, 4) the valuo of the patent rlghta for the 

•utoaatlc unloading,transfer and packaging unit, 5)the absence of any atook • 

» 

i 

t 4* 

offer* or sales by use of mall, telephone, telegraph or other proscribed 
medium, 6)full disclosure of material facta about the defendanta, 

* . *’ * J# , 

.24, On the 8th day of November 197?, this Court (Ryan, J,) iaaued a 
temporary restraining order againat the defendanta without considering or 


taking into account the papers submitted by the defendants on October 18,1972 


in'opposition of the motion to tho "Commission", 


' ■ ». 


25. Tho defendants appealed from the order of this court to the 

• 1 v, ! 

• , * • it 

Hecond Circuit Court of Appeals, 

• . ; , i \ 

2 C, In Lcora'oor 197?, tho "Corporation" waa tho beneficiary of an 

international marfcot survey prepared by a project team from the Qraduate 


0NLY COPY AVAILABLE 


i i. 
• * 




School of Business Adalnlstrati on of Hutr.*n University collaborating 

1 4 i • ' v } < f 4 

U . Progn. epnnnorcrt by thy bureau of International Coaa.ro., unit* 

States Deportment of Commerce, a.tcetlng to the world-wide Interest end no'., • 

f 

for tho aaohine. 

27. On or about the 13th day of February 1973, the "Oowiieaion" 
moved to withdrew the pert of the eomplslnt relating.to alleged violations • 
Of Section 5(a) and 5(0) of th. Csourltle. A cl W , (15 UB0 

15 uno 77o(s) and rebooted that tho Circuit Court of Appo.1. 

.Ctlon to this court for further proceeding., Inoludlng an .vldontlery 

hearing, If deemed epproprlato by thin court, to prep.ro finding, of feet 
and conclusion of *«w. 

Owing to tho capricious and deliberate refusal of the -Coasl.,lo„., 
through tta -agents, eorvsnte and oaployeen- to unfre.ee their Regulation A 
filing,- third party plaintiff, were compelled or about th. 25th day 
Of rsbru.ty. W3, to obi.m private financing In onl.r to nontlnu. oporatlon. 

snd lnsugurato full ocnln production of the sutomatio unloading, tmnaf.r and 
packaging unit, 

29, On or about the 9th day of March 1973, the Second circuit Court 
Cf App.nl, (Docket No. 73-1022) tended tho notion to thin onurt ,1th 
authority to aot an It flndo warrantod undor tha olrowaUnoan, 

30. Thereafter, -Taarpeo- after ewchangc. with and nt tha tnvttatloa 
cf th. office of th. -Comaleelen'B" General Oouneel,' .ought to reach a 

fair and honant aettloaont wlu, the office of tho "Coaatoolon 1 ." New 

fort regional coun.,1 i„ order to prevent further neatly do,ay „ the proc.Jn, 
Of the Baaulatlon A fUin/r. 


- ( - 











11 • ’ ,1 "' U.rou/^, Ur, "«K«r.tn, servants and eaployeea" 

, » .f. 

* ° W t,MI "^rpnrationV' filing unleno and until defendant*, by / :> 

stipulation Inferential]y conceded tut It had nomnltted violations of the ' 
anti-fraud Provision of the JJeourities Act and Rules, even though it kn.„ tUt 

J * 

no r»h violation were committed or existed, 

3?, Thu omnl3Rlon" through lte "agents, servants and employees" 

i • 1 ! I 

Insisted on th. ln.lnu.Uon of fr.ud an. rr.swt.ln* "by th. d.f.ndant. tn ort.r 
to eavr Ho owe "faec" and Immunise itself from civil liability, 

33. Tho actions of tho"Commlscion" through its "agents, servants and < ' 
employees" In blocking the "Corporation's" right to a Regulation A exemption 
have no substantive basis, and the charges of anti-fraud violations are a 

'* I ' 

chsa and known to bo such by the "CommkMon" third party defendant, 

•% « f V 

• * 4 s 

34. Th»t no steckhojd.r of th. '•(lorkoratlon" n»de a co.pt.lnt about j' ' 
thalr lnv.ata.nt In th.-Corpor.tlon" stock,aok.<t to r..olnd tha a took 

, . "t 

sale, or brought a civil Action against the defendants under the appli¬ 
cable provisions of the Securities Act of 1913 and the Securities Exchange ‘ 

Act of 1934, notwithstanding the innuendo and inferences to pursue that 
course suggested by the undisguised attacks by the "Comaisslon", 

; * ’ 1 

35. On the ?3rt day of Cctobrr 1973, thin "Court" laaued an order j ’ j 

vacating the temporary injunction dated November R, 197? and dlaalaaed I ' j 

sll parte of the complaint in the action for a permanent Injunction which !* i f 

alleged violation of Qoction 5 of the Securities Act of 1933 -i !> 

" J I j » 

36, With full knowledge Of all of the facte recited in the aforaaald ’ 

Is H 

paragraph 20 through V* inclusive, thu "Commission" through Its "agenta 

_ f "’l f • 

servants, and employees" nevertheless continued to ueurj) Its statutory 
authority as providod In tho statute and rules and did sUleaate de* 


< . 1 


| 

■ f I 


r w 
M 








I' 


• 9 ‘ f lr tf 


i * 




nf ror tvi to r* 1 n llm !<ngulai ion A • /imptlnn <vourrt«t mi Haruh 10, 1y??. with 

oomplote rotliration that. Us notions unvorly damaged the eoonomlc and financial 

. > > 

interests of tho third party plaintiffs and cauncd the third party plalnt!ff« 
extreme lose, cost and nxpennrr., 

V% Tho"Oommlunion" third party delondanUn bastions chargeo of 
anti-fraud violations persist te thin date and arn known to to be without 
nubntanne and grounded on a tissue of fabrleatlonn ’and Imaginary facto 
wl If. Uy concocted, through Hn "adonis, rervantn and employees" to impede 
tho Industrial and financial progress of tho "Corporation", 

Hy roar,on of tho promises, third pnrty pJatntiffn have been jointly •’ 

1 ' ’* ! 

damaged In the sum of fch ,4 00,000, 

f 

Third party plaintiff Konstantlnos M, Tccrpes, for a second count 

• * i 

4 * 

of the third party complaint, allegem 

- 30* Tsorpor.' repeats end realleges each and every allegation container 
in thin third party complnlnt narked and number 1 through 17 Inclusive, 1 

i 

with tho orao force nnd effect an though folly net forth at length horrln* 

39. Trior to tho 10th day of March 197?, "Taerpee" wap tha holder 
^3 Patents to unique and original mechanical contrivances and enjoyed 
an impeccable worldwide reputation as an engineer, Inventor and industrialist ■ 
and, for integrity, honor.ty and truthfulnc3o an an Individual, 


if w .a 




’' 

t 

* 



Due to the action of the " Commisrlon" through its "agspta, I 

i ; I '• 

servants and craployees", "Taerpes" reputation has been smeared, hia name 

' t ' V t' 

defamed, and libeled, and he has been a victim of calumny, ridlcula and obUcuy, * 
visited upon him by tho charges of anti-fraud violations, deception and 


•» 


> t , 


) 


miorepressntatlon, all of which were and without foundation, and known 

> ; 

; ! V > 


to the"nommisaion" third mrty defendant to be baseless. 


- 8 - 


V> 








iik'jiAnufiii 


imuantdi: 


j ‘J 

* v i 


has boon damaged In the sum of !900,000. 

Third party plaintiff Konetantlnos (1. Tncrpoo, for a third count of 

• »- i 

thn third party complaint,allegeni 

41, "Tserpes" rupontnn and roa)leges each and every allegation 

, ‘ '' 

V t 

contained in this third party cojnplalnt marked and numbered 1 through 40 

"4 

• * 

Inclusive, with the name force and effect aa though fully aet forth at length herein, 

42. Tho "Comminsion" through itn "agents, servants and employees" 
conspired to deprive "Tserpes" of his rights, privileges and Immunities secured 

* 

by the Constitution of the United States and the Civil Fights Laws in violation 

« 

6f Title 42 USC 1983. ' ■ t 

43. The "agents, r.ervants and employees" of the "Commission" did raaka 
disparaging oomments about "Tserpcs" Greek origin, and did coat aspersions upon 

ths capacity and Intelligence of Greek immigrants to understand matters of 

. i\ J 

• “j 

normal, daily activltien, 

1 .< 

44, The suspension of the "Corpomtion'u" regulation A filing waa 

r » 

induced by discriminatory behavior of tho "Commianlon" through Its"agents, 
servants and employees" to.iard "Tcerpea" and due to the discriminatory mannsr 

• • .*■ $ ' 

In which It administered tho rtatuto and rules with respect to the "Corporation". 

\ By reason of the premises, third party plaintiff Konetantlnos M* Tssrpaa, 
has been damaged In the sum of ; 400,000. 

# . i 

WHKRKFOItR, third jarty plaintiffs demand Judgement against the 


third party defendants ns follownt 

Third party plaintiffs Jointly for the sum of tf,400,000, 




- 9 - 


* 

\ -v4~ 

• » / , ,h 
' * -v* 





Tnorpen for the num of $1 ,1*00 


Thtnl Party plaintiff Konntentlnon M 


Together with root an<l <Mnt>urnrnrntn of thlo action 


Rerpcctfully nubmltted 


ATHAH/1W! 

Defendants Pro Se 
333 Went 39 Street 
New York, New York 10018 
Telephone No,(212)94?-146 c 


DATEDI Hew York, N,Y 
June 21, 197^ 


) »'V< 

i *«t 4r# 

, .«■ tS*U« 4 J, 


t&il/IY II 

i l «» 


S^orn to before m* this 
1 jfry of June 1974, 






an 


WUTWI HTATi'M DTMTHJUT COflliT 
aouniKHN nifiTnioT ok m w icj<k 


KONflTANTIMU M. TOKW'ltfl 
BASIL MARTO3 
ATHAN HAMOH 


Claimants 


- against - 


THE UNITED STATES OF AMERICA 


* f r{ 

< . 

v, “ r ' 

**>{ 

** ■ v ■ 

5 


i . ft 

* 


72 Civil 3513 (SJH) \ \ . 1 

l J hQ. * t(j t , • y 

APFIDUfy 0>£ Y * ! ’ 

» . * 


. • V * 


BASIL MARTDS,belng duly sworn, deposes and saysi 
That he la the Vice President of Research Autonation 
Corporation, 

That he read tho affidavit of Konst/intlnos M, Teerpea sworn 
to on the twenty-first day of June, 1974 and la In entire agreement 
with the contents thereof and the claln therein. 

That he Jolnu with Konntantinon M. Taerpeo In the claim 
against tho United States of Anerlca and the "agents, servants, 
and employees of the Securities and Exchange Commission for damages 
sustained by him due to misrepresentations, fraud and violations 
of the Securities Act, Rule3 and Regulations by the Commission and 
its "agents, servants and.employees", 


(C . •/! tj 

\ V A ^| L 

basil Marios 


A • 

. 4 . \ 


\ * 


Sworn to before me this 
day of June 1974, 




! i ‘ 


* / t- 


38 

















UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


KONSTANTIII03 M. TSERFFS 
BASIL MARTOS 
ATHAN HAMOS 


7? Civil 3513 (3JR) 

ffrofu i & p 

AFFIDAVIT 


Claimants 


against 


The United States of Amerloa 


A THAR HAHOS, being duly awom, dejeeon and saym 
i’hat he In Vice President of research Autonation 


Corporation 


That ho haa read the affidavit of Konstantinoa M, Taerpea, 


•worn to tho twenty-first day of .Tune 3974 and la In entira 


agreement with the contents thereof and the claim therein 


That he Joins with Konstantlnoa h, fGerpes In the claim therein 


against tho United States of America, the "agents, servants and employee^' 
of the Securltlec and Exchange Commission for damages auatalned by 
him due to mlareprenentatlon, fraud, and vloiatlonn of tbn 3acurltlee 
Act, Rules and Hegulat Iona, by the Couunleelon and ltn "agents, servants 


and employers 


Athan Samoa 


Sworn to before me this 
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UNJTKD nTATKfJ UJflTRICT COURT 
ODUTHERN DIHTRICT OF NEW YORK 


K0NSTANTINO3 M. TSFRPEO 
BASIL MARTOS 
AJHAN HAMOH 


Claimants, 


' - against - 


THE UNITED STATES OF AMERICA’ 


'< i 

l • "-1 ’ 

' ' : ‘ ‘‘i 1 

* ;' 
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KONSTANTINOS N, TSERPES, being duly sworn, deposes and sayai i 

1# Ha is President of Res,arch Automation Corporation 
(corporation), 

2, He submits this affidavit in support of the olalms against 
the United States of America, and the "agents, servants and employees 
of the 8eouritles and Exchange Commission (Commission) for damage s 

* ‘ i 

sustained by him due to misrepresentations, fraud and violations of 

the Securities Act, Rules and Regulations by the Commission and Its 
• • i * 

"agents, servants and employees", 

, ' * "4 

.>* 3» The motions of the Commission and its"agents,servants an d 

employees were in Oontraventlon of deponent's olvll rights, defamed his 

• » 

reputation and caused economic injury to deponent, as its principal 
stockholder, 

4, The wrongful acts of the Commission and its "agents, servants, 

V ■ > 

and employees consisted in charging deponent and other offleers of the 
Corporation with perpetrating fraud and other deceltions on the * 

Corporation's atockholdern, knowing that such charges wars false and 

' ' A.' ■ 

untrue and continuing such chargee in the face of olear proof of mueh 

* , , *. * 

faloltyi in conducting an Investigation without providing deponent or 
interviewed stockholders with a qualified interpreter in violation of the : 
due proonsn of law, in preventing the rtorporatlon from proceeding with •* 
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f * f 

sale of otock under Regulation A exemption by placing the "Notification"'' r . 


and "Offering Qiroular"in an inactive atatua contrary to the jmmlaalon 


W 


‘A / 


Rulaai and in making false aocueations in the presence of others, relative ' * 


86 j 

I 

87 


88 i 


89 ! 

30 i 


to interstate stock sales and communications that were outlawed by the 
Seouritiea Aot. 

t• ' • ' ‘J .'»*■* 

Specifically, the false charges knowingly perpetrated by the 

* 

Commission and ite "agents, servants and employees" were thati 

A) Stockholders did not rign letters of investment intent, 

B) Stockholders wore not shown Corporation financial statesenta 
or other matter llnted In the offering olrculsr, 

0)The Corporation miureproeonted ite patent olaimo to the 
Automatic Unloading, Trancfor and Packaging Unit, 

v 

D) Stockriders were not told nor did they know of repayment of 
officers loans from subscription proceeds, 

E) The Corporation carried false valueo on their balance sheet 
fer patents, s working unit and six partially completed Automatlo 

i * 

Unloading, Transfer and Packaging Unite, v 

• t * 

6 )The Commission was provided with A)Copies of the Stockholders* 

letter of intent, B)Their statement of satisfaction with the Company's 
progreca and operation, C)Affidavits ae to their closeness to the 
principals of the Corporation by blood relationship or long 
friendship, D)Proof of patent rights, and E) Evidence of the develop¬ 
ment costs of the working unit and six unfinished machlnes| but in 
spite of this evidence the false accusations continued without any '*• 
effort made by the Commission to evaluate the truth or to obtain 
corrective changes, if required, as in the usual Regulation A 
filing, 

7 , Tlie false accusations damaged deponent's name in the eyes 
of the stockholders, suppliers and purchase prospects of the Corporation, 
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8 , During the hearing before tho Commloslon, dlocriminatory 

». * 

4 * - \ 

A . •.* 

W « 

& 

8 

ethnic references end innuatlona were made concerning the "unsophisticated" 

< 1 

’ * dj" 

v 

, 

S 

capacity of "illiterate Creek Immigrants, In violation of the Civil, 


• l * 

; f 1 

* \ 

t 

4 

rights of deponenV r 8nd other fctockholdera. 


i r 

* t ; * 


B i! 

• 

9, Prior to the action of the Commission, deponent had an lmpsecable 

• 

* \ 

» 

" • , * 

■ i 

reputation for veracity, honecty and Integrity, was awarded International 


i / 

1 W 

. ; # 

,. « 

7 

prises for character and humanitarian achievements, rooelved over 20 


v g 

, '! 

* 

'i 

"i 

patents for highly oophlstlcatsd Inventions, and held engineering and 


\ 

i 

c • 

9 

other specialized degrees and recognition in his profession* H'e action 


* -i 

* i 

•» 

« 

\ 


10 

of the Commission Interfered with deponent’s pursuit of additional awards 



11 

for contributionc and achievements and held hi* up to ridicule in his 


• 

i 


18 

profession* The compenestlon value of these awards is $900,000, 

r • . 

1 

. i 

4 

* # 

13 

10J)ue to the sctlon3 of the Commission end Its employees, deponent 


r • 

* ■’ 


14 

and the Corporstlon lost over 1-1/2 years in obtaining alternate flnano- 


. t , 

t ! 

* ) * r 


IB 

lug to qontlnue development of tho highly necessary Autoaailo Leading 


V > . 

f. : 

♦ 

16 

Units* This alternate funding added approximately $1^150,000, 

, 

I'*' 


17 ! 

to-the Company 's cost of operations for Interest, bonuses, options and S?\ 


* • .. * 

' » 

* 

»! 

other expenses connected with It, end the loss of profits including 
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increased operating costs duo to material shortages during this period 


f * * 
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• 

was $ l|li)0|000i 

1 1 

f 

.» ' 

* 

81 i 

Further, the timed consumed in foderal agency and court prooeed- 

• 

% 

> * V. I 

a * • 

i • 

• 

aa: 

Inga detracted from development work, by the deponent, on Inventions 


.4 . 

o' 


as! 

to which deponent has patents and/or patent rights. The value of the 

■i ’ • 

H 1 

1 

. 

*; • ' 

84 

loos Is $1,250,000 * of which $ 847,500 la portion represents 

• 1 

r 


ft' ' 

80 

compensation to which deponent would be entitled* 

i. 

;*■ - 

■# 

26 

87 

11, In total the claims of the deponent amounts to $6,430,000, 
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CYRCS B. KRAUSE 
■ UTARY PUBLIC. W of Nr* YorV 

e f if 

1 

• ’ 

V • 

* 

30 

t 


* 

3v- n to befora » this ^ 

Cm. r,U with Nct, YoJl Co. Ok. a m - 
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public for an aggravate of $sj.i50 


SAction 5 charges on 10/23 


15. Zhn f/10/71 
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S.E.C. *S AiTIlAVTT 


Ifi.On -i*y 16.1972 defendant laerpea eubaitted 
* 01 peraone who purchased Bkr 

stock pursuant to a subpoena duces _ 

issued by the staff of the Coweisalon (see 
-xhiblt attached hereto). 


k.A.C.*S AFFIDAVIT 


COMCLCSiay 


lb.Ihc Hat submitted by Defendant Tserpes 15.5be 3/16/72 list of shareholders 
contains the naneaqof the private friends contains the na.es of sharehalaars 


and relatives who are exempt froo reglatra- who. 


the "private placement' 


1'.Approximately nine investors who had 
purchased dAC stock were intervieweu by me 

and otru_r nenbers of tne Con. if ss ion's staff. 


““ “ th. CosaiMion’# »n mid. p orchard nock that « s cxttpt 

5aq ‘" , “ a intention to withdrew Section 5 frou rejiatratloo. 

charges as set forth in memorandum tc t he 

Second Circuit Court of Appeals dated 

February 13, 1973. 

17.rha atock holders, who were lnt!rt«u by 17.lie ala* i=c.r»ls«.d ,coc_o„cx. 


the Commission,were not fully apprised ot 


those who returned SEC question- 


in formed of t*e purpose of the interdew,did airres -ere not told the reason for 


eaainino approxWely persons who not understand the motives of the Cosaission the interview or questionnaire. 


purcha»un *au aioc* were sent questionnaires 
to be filled out and returned to the 
Coatission's Office.Some persons wh 8 
returned the questionnaires were contacted 
by ne by telephone. 

18.Analysis of ey coaeenicationa with investors 
revealed; 

(a)de fv a ri an t Martos offered,eold and i 


were not permitted to use qualified 


fu rn is he d with an Interpreter 


Interpreter., end were the victrn. of Improper -t mcelyed tnprop., ... 

•nation. by the wonnlnelon .tnif .. to -id Inference, fro. the S.C «nff 

themolives and actions of the defendants. to a-f—a— T caadact 


18 (a) Mart os eold stock to the same privets )l(a)2lertos eold 
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S.E.C. AFFIDAVIT 
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S.S.C.* S AFFIDAVIT _ 

Infnr—i lm . .. _ 

“ ar **** r 7 to a 

print* r 1 -mt , I ,,,, 

20 .»y InterrLaw* with the laeeators who 
purchased unregistered MAC stock 

fTOa Tsaxpas, Sarto, and 

*“• Indicated that the' defendants 
*•** ontnie .tate*nt. of material 
facts and omitted to .tate ■aterlal 
**cts.necessary la order to aake :he 
•tateaent. aade, in the llght of th# 
clrcnaatances under which they were 
****** not **• lo ading income;tion 
-1th the offer, a^e and oelieery after 
•ala of unregistered Cc«m stock of 


&.A.C. *S AFFIIUPTt 


COBCLUSIflW 


^aaohe in«- n la—j nrlwmt 

" r * Ck ~ 2®.There la noeeldmca of »«>-. 

Raider., e*awp t fro. registration, under aisranr.^, 

•action ioi ^^Presentation,attributed 

•action 4(2), a. coo^ ^ ^ „_ _ __ 

cession . by the "private placeMat" stack— 

raadua .is t ed February 13 1071 

0,1,73 boK^r. 

1»» tet«t to «lthdr» fro. a. coopla^t 

. eacapt the co n elu sory allasatlan a 

*“ cade pursuant to Section 5 of the ^ Jacofc ^ 

S.caritl„ of l,33.Th«„ 1 . «, - - 

““ thwo .tockhold.ro gm rta „, „ f 

•Ml-frood rtUotln, by 

detauimt,, «*c*pt for u,.-Tln.m, 

•cauwet of Mr. Jocobo. Ibcr. 1 . „ 

tMMcrlpt of the ihterrlM. by ohlch « 

obl-ccl.. p«r*» cool. f^ rly _ 

flwlr rnwin, __„_ 


^<*1 done 6,1972 I interriased a 
Gri Soriom Harris (Harris") At 


21. Grlgorloe Uarrla la — 
Harala^ifiiis, the father of 


Herrla tali 


-rs - 


- 


v -t ' -r- •“ 

‘ • *• *, -■' •. • .. **+Jkr. . - 
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(b)That Iserpes had deaoastrated the 


when Wolf bought £A£ stock, sod that 


-i*i ?*t*at rights. Bolf 


(c)That Iserpes tola him last the stock 


(c)Zhe sales price of $2 


(d)Ua 










23(a) "Gasparls'' purr ha add 5W 


frlands with the 


(b)The only infoxnatlon wale h Martas gave 










(d)tto Cools that bo any soil 




stock ot will 


bo out bold It for 


SICapprml. 


.Ob Jobs 6,1972 at 3 : 30 ftt 1 


Hr. Mlrhool 


sc tbs 


*o boo Yftsk toglonal 


office, bo cold os choc: 


(a)Hsrtos offered sol sold bin 2.393 


24.(0)* 


" li i doss friend ot Martas 26(a) **Dtsosot im" bought 2310 


shares of SAC scock buc told hlo 


who loos his 


frpo daccos, ale 


»thlng 


KAC's history of lack 


of crust 


personal friend. 


of sales or earnings; 


tkat tbs 


had no prior sales 


capital os 


of a working 


Unloading sod Packaging Uni. 


(h)ftlnca barton non 


bo (b)oa rollon 


available to hln.i 


rolled so tbs latter to Interpret 


of tbs Carp 


(d Harms told hlo that the 


(c)ne voluntarily 


CO-e 


« • «, 
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(b)Martoa atmtd *»<■ m picture of a 


(b)Thay fraqn—tly 





























(d)He douo't know «h*t uie «i udi 
or Is to be asde of the proceeds froa 


regarding the length of tine he 
would have to hold the stock before 








Ch)It Is 


(a)that he believed that he could eell 

hie stock at any time, and 

(A) That told hlanothing abou t tbs 

condition of SAC or that It had 


(d)tte aignad 


by (a) Inf i 
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(b)Martos showed him a picture of "the 
Hctdne" and told hlclt was patented. 





■* - v 
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S.E.C.’S AFFIDAVIT 


ILA.C. ’S 


2 9. The above 


with 


29The eondusory etat 


of Mr.Jacob* 


29.Frier to tha 


• «u 


Investors do not purport to be all 


lnr luslw. Other Investors vers Inter- 


are totally usre11able la the absence 
of written transcripts of tbs interviews 


holders were solicited personally 


without the 


viewed fcv ae sad other staff neabers both 


In the presence of a qualified Interpreter. They had access to ail Corporation 


in person, by telephone and via the sal 1 a. Be tries to leave the lnpresaion that 
The investigation Indicated that the laves- these stockholders invested their money 
tors ciev little about sAC and Its product. blindly In spite of the duenaaotad proof 


financial records.Literature diatri- 
bated to existing stockholders contain* 
no material nlsreprvaentationa. An errt 


lacy were told nothing about kAC's 


canplete lack oi sales 


and earnings or 


anything about kAd'a financial condition. 


In fact, literature viu.cn was 


than contained aaterlal r e pre s entations 
regarding kAC's product,business, 
earnings, potential and projection for 

t 

the future price of the stock, (see 
Bshlblt E attarhod hereto). 


that they were entirely familiar with 


which depicted the 


the corporation's business,and Invested only an Ahlt an "patented" instead of 
Judging is potential to be fstorable. "patent applied"was due to the 


Hot a single stockholder wits aisled about 
tha operations,lack of sales or earnings. 


realI ring that the major hurdle was to 


"pa t ent applied"was due to the 
publisher'a error. A latter to a 


stockholder informed tbs 


of future 


Unloading registration price for tha 


Transfer Bhltta 


1002 


. -- 


- > . 


■ 


. ■ .» 
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5.E.C.’S AFFIDAVIT 


R.A.C.^S AFFIDAVIT 


mun TTCTnvr 
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SET'S kFTTOtXnr 


30.The investigation revealed Cfadt 
Martos loaned ee aggregate of $35, OX rr 
In 1968 end 1969.Defendant Martos nee t 
paid $27,030 by SAC an Sept.1.1971. 

Clan Michael Manos ("Manes") an ci: 

BAC who Is not rumen In this salt.Iras 
$3000 to sat ial9b7. -’anna was rpslc t. 
satire ladebtedneaa ia H71.Dtfma: i 


- 1 


lO.C.'S ATFIIUYTr __ 

30.las loans to the Corpration iron .iartos 
sad Bases ears not papalri frsa capital sub¬ 
scription, aor nas that the purpose af the 
prlnats sale. Mart os has aore imreatea in the 
Corporation today than he had previous.to 
the start of the repayment. Those repayments 
.-era made to conform to the naturlty uatea of 
the and for no other reason. >dther 


mBPfntrryim _ 

30.1iartos ipsaad $35*000 to the 
la 1968-1969 and Manoe,azwtner officer 
learned $3000 An 1967. Hue was refeld 
da fall In 1971 and Martos aaa re¬ 
paid $27,000 in 1971.Martas reloaned 
capital to the Company,so that he haa 
a. larger Investment today than he had 
uh en repaid at eatarity the earlier 


daaos Css tilled before staff 


the loana of Martos end Manos were repaid 
iron the proce e d s of the ease ci to 
investors. The Investigation con •? a it eb 


Martas nor Manos sought to recover their 
Invested aniey. gather they reinvested for 
Lh* furLhsx progress of the business. Their 

first Advances were use'* valopeent 


1a this office revealed that toss tact 
was not told to any investors by ary z± 
the defendants. 


wont. leal r most recent . » are being 

used for aass production.They helxeve 
in the Corporation and are standing hy It 


Ipan. The stockholders knew that aoney 
borrowed to develop tha Int eilic 
unloading Unit would be repaid to 
tha leaders. Their capital lmmatseat 
uss for shares In tha Corporation 
assets and fdture oats,lags, felly 
res11ring the natara of the preduct. 










1 -Hm funding C MK K t fra 

officer*. Caeuo sence and logic 

f- 

repealed that bowed money would 
have to be repaid when doe. Hbat they 
were paying for, however, wea stock 
In a Cospany with a developed machine 
of a unique nature,and. In their 
eyes, well worth their invacaaut. 



21.On May 24,1972 I visited the U.S. Batent 
Office in Washington, L.C.and etaalned the 
files for Patent Application numbers 
155,13d and 434,507 for Tserpes' Automatic 


11.lae Corporation mas only represected 
that It waa issued Patent Application 
No. lid, Cn>4 by the ranadlsn Patent 
Office. Proof of that fact was submitted 


Transfer Unit. hy examination of the files 

aa nbhlbit G to Tserpes* affidavit 

revealed that in 1961,Tserpes filed an 

October 18,1972. Jacobs' charges deals 

application with the U.S.Patent Office 

with two unrelated U.S. Patent applica¬ 
tor his A ntTt1r Transfer Mar Mae. On H a rc h6, 

tloaahos. 155,138 and 434,507. These were 

1967 a patent examiner en t e r ed a fin a l 

withdrawn by Patent Office and 


31.An application far letters patent 
made In 1961 by Tserpes for the 
Automatic uniMiHnj Unit was 
rejected on 3/6/67 by a U.S.Patent 
. examiner and 3/23/68 by the Board 
of Appaala. It was therefore 
m — io n o d by Patsant Office action. 

Taergua rev i sed tbs application on 

i 

9/18/72 and waa learned 86. 290,121. 


raj action to tbs application. 


capable of being revived by tbs appil- The 


Pending 110,064 




d of 
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S.E.C. AmniTTT _ 

Patent O ff ic e affiraed the declaics 


8.A.C.*S AF7TDAVIT _ 

to Iaerpee* affidavit on October 18, 


of the P 


1972. The 


by the 


aridf "ion. applications 


prevlooaly 


hereto)! My lnvestl^uioD *■>»« 71 


. that all >...»eatora ox aJL.' 


did not appeal the Board's de clsj . -r: 3.S. 'Patent Office wee 290,131. In 

1b the O.S. Courts, the Potent Office addition, application, were previously 

officially claaalfled Tserpea *r?.ccuicn= filed In FRanee, West Germany, and 
aa abandoned, (see Exhibit F attain -a«_Land. 

hereto) 1 My investigation has reraalec it la apparent that Jacobs old not 
houerrer, that all ....-restore ox understan a toe quality of Iserpea patent 

were sent literature and corres-racecc* rights,notwithstacaing tne recoras 

on at least one accession which statec toe J.d.Patent office. The patent alaias 

t.ie coastid Transfer Machine was of Iserpea cannot be iatriaged by anyone 

patentee, or there warns patent peccxar witnout riak of suit. In tnat 
on it. No Investor was ever tele by tty it is pointed out tnat there ere over 60 

-eleudant that the patent applicative. separate dal as even the tools, 

01 iaerpee iorou a n c m nr was re.ectac jigs, and dies are patentable. 

and then abandoned (see Ihhibit i fees Jabos overlooked shuttle Patent 


were sect literature and corresc'mcec. 
aa at least one occassion which state 
toe i-c const id Transfer Machine was 
patented, or there waaa patent y-•=■*««■ 
on it. No Investor was ever cold by x: 
defendant that the patent applicative. 
01 iberpes ioi cue aiciune was re * * 
and then abandoned (see FAhihf y j 
attached hereto). 


Smalners rejection was highly 

based on Inadequate disclosure (35 nsrm) 


■tlllty (35 08001) as 


CONCLUSIOKT 


referred to fa all ooopaay 


of the 


and sperlal 


patentable features, the patent 
rights of the unit cannot be Infringed 
and afford complete protection to 
stoewnoiuers. Ihe Automatic unit is 
manufactured by ««niq««e tools and dies 
and was awarded an Industrial 


Re s e a r ch price inl972 for Its outstand 
lag features. 
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C0PY - mailable 


S.E.C. AFFIDAVIT 


rd as 


R.A.C. AFFIDAVIT __ 

produced and received an m 
at the world's outstanding 


products of 1972. It should be 
readily apparent that under the 
present circinstances, 
abjections will dissolve. 


raanjigTrtfl 


32.1ue investigation revealel that *AC send i2.Tbe value of $93,303 for the 7 Aur«- „ . . , 

/ uuto- 12.Actual development costs of tae 

tarough the sai1 a notice of annual' aeet— _ 

aatic -masfor Units, and $4.35,033 for , 7 Automatic Units referred to in ts* 

ing to its shareholders on or about May 10, 

pater.* recited in the financial 5/10/71 notice of —Trlng to 

1971. h e lud e d with the notice were e 

statement or !larch 1,1971 were au accurate shareholders and 3/1/71 k-i*.-*-. ^ 

fin a nc ial statement aa of fared 1,1971 and ,, 

reflection of cost, and were not misleading. ware $90,000. I he cost 

accompanying notes tc the financial state-' _ 

These were development units, not mass pro- ftp tmm operational — la the aao 

sent. In the financial statement KAC assigned , , . , , , 

n iif'o.i im fc nr\i^ ^ nol«t ko sot il ^ O AQ i *»e x_r« < 


•title -rmsfer Units, and '>235,033 for t 7 Automatic Units referred to in 
pater* ippil^i recited in the financial 5/10/71 notice of —ttItc to 

statement of :iarch 1,1971 were aa accurate shareholders and 3/1/71 sheet 

reflection of cost, and were not misleading. wars $90,000. The cost 


a value to 


tic Transfer Units of 


$90,000. ka£ further assigned a value$235,300 


These were development units, not mass pro- ftp one operational — la the eaonnt 
duced units, and included the actual cost tar of $3,083.25 as feflected to tne 
the raw materials, and tooling in addition 3/10/72 offering Hndi.r fpr the 


» pa ten t applied T * for Aiirnasfir Txeaefer 
Unit", hoth of those figures were reflected 


to the design end development efforts of Jtegi 

Eoerpes reflected in the Company's books of was 


suggested by the SEC 


at KAC. 


, In the 


account. They differ with the value of 
$3,035.25 assigned to 1 opratloaal unit 


staff. Patent rights of$235,300 


to the SEC 


to Knit la 


3/1/71 
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with the $369,000 
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p urnaat to the fcgulatlap A exemption 
°® 10,1972 the value uaignadft) mu 

operacioxMkl transfer unit wa only 


$3013.25. Taerpes stated In testlaonp 
before ae and the other staff aenbers on 
Hay 5.1972 that the one Autoaatlc Transfer 


Hr. Meneastock of the CcMlaslon's 

* ccouati “« «taff instructed the Corporation 
to ase that figure. 

The latter cost Mould be accurate after T“‘~ 
Production be**.; in earnest. However, it ni not 
a true reflection of the single developed 


of ea Industrial 


-i.c .ns. In fact, valued at coat. S 3 531 9 <; _ , 

com. >1,1*3.25. The Bjautta, ,.t forth P . ra , raptl 3l aIpUlM 

* “ “ £ ° rti “ Pir ‘ 6r4pt 30 » f — «- of a .ada. for ^ 

th: * I “ rP “ P *""' - FllC - t100 «*>«- It 1. « that a. maw 

tM lT “‘ t ‘ r - alt “ be “ abandoned com of U-a XOluluaM. lo 1,72 m S 36 ,, 000 . 

la Hod. Actaralr^y. both figure carried a» 10 .uggc.t coat U ,m of thcM „ .. f^.. 

la CM fiaaaciala .Mt to .tact- arc fictlclo™ or alalaMlug „ . treaty Md the 


holders were fictitious and alaleading and r »,u . 

8 reault of tortured reasoning and a prejudiced atnd. 

opentci as a 1 rauJ ud dscAlt upon ^>y> 

stockholders (seekrhlblt u Attached hereto), 

a ne 1 Gains And lustrusentAiitlc9 ot lnf#r» _ , 

33ali^» were absolutely so soles or offers or 

state coacerce, specifically the United States delivery of -tn rk —a, by pfc,*. ^ ^ 


end the telephone vere ns pH for the r.-tr.. 


33.There were i■» sales or offers 

pr delivery of stock by 


’'hie In thalr 


pur^a of offering. .HI** aod dcU.«lu* to the *.c«d Circuit Court of datM 


public 


Shock of MAC. 


February 13, 1973. 
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jijvilnst 


RESEARCH AUTOMATION CORPORA'!'ION 
KONSTANTINOS M. i SERIN'S 
BAS.TL MARTOS 
ATHAN HAMOS 

* Dof er.dant s , 


MEMORANDUM OK I-AVI IN SUPPORT 
I iK dkeendants appetcation for 
1 PAVE o SIT Till UNITED STATES 
OK AMERICA _ 


Respect ful 1 v sul tnl t ted, 

CONSTANTINOS M. ’ TSERPES 
RASH. MARTOS 
ATHAN HAMOS 
Defendants l ro Se 

j 33 West 39 Street 
Mew York, T.Y. 1001R 


Dated: Nov/ YerV , New V‘>rk 
Inly 17, 19/A 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF HEN YORK 


SECURITIES AND 


exciiance cc.;;;rssron 


I’] .J inti Ir, 


72 Civil 3513 (SJl) 


- against - 

RESEARCH AUTOMATION CORPORATION 
KONSTAHT1NOS H. TSERPES 
P.AS'JE IIARTOS 
ATHAN HANGS 

Defendants 


MEMORANDUM OF LAU IN SUPPOR . 
OF DEFENDANTS APPLICATION F R 
LEAVE TO SUE THE U IITED STA ES 
OF AMERICA_ 


PR El. i HTNARY TATE! IFTT 

Defendants desire leave of Court t serve a third party 
complaint upon t Ik-. United Crates of Arne lea pursuant tc. Rules 
13 and 14(a) of the Federal Rules of Ct J] Procedure. Tn 
effect the action would bo in the r.aturi of a counterclaim if 
the United Enters van tl ? named party *n the nction-in-rhief. 
However, Ij 1 nee.the United States is the real party in interest 
because the wrongful acts Lave been com itted by its agerts, 
and since the named party in hhe action in-chief is an agency 
of the United States, the method of red.ess .is via third party 
comp1 ant. 

FACTS 

I 

The Commission tool: action in Aufust,1972 that totally 
prevented defendants from issuing stool pursuant to a 
Regulation A registration submitted .for the third time by 








2. 


* 


the defendants In March, 1972. That action was the obtaining 
ol u ntny and the institution of a proceeding for a preliminary 
Injunction and commencement of an action for a permanent injunction 
against defendants Tor alleged violation of the Sueur!ties Acts, 
burlier,the Commission had effectively frustrated the Issuance 
of stock by returning and rejecting the notifications and offer¬ 
ing circulars submitted by the defendants on the grounds that 
they were generally inadequate and deficient without specify¬ 
ing the defects and inadequacies. 


Defendants resisted the Commission's prosecution, and 
ultimately in October, 1973 after several motions and an 
appeal had been litigated, a portion of the Commission's 
action van dismissed and the injunction was vacated. Thereafter, 
a series of conferences were held in an effort to terminate 
the prosecution and clear the way for the Regulation A offering. 
The conferences became stalemated. After a long delay, the 
Commission resumed their prosecution by inaugurating discovery 
proceedings which became hogged down in controversy and is 
currently awaiting decision by Honorable Sylvester J, Ryan 
til ter his referral of the matter to Honorable Harold Raby, 
for a report. The Commission seeks to strike the defendants' 
anavars and to enter a default judgement without the holding 
uf a trial on the merits. 


* *■ 
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3 . 

The gist of thin application in that the Commission persisted 
in committing post-discretionary, actionable v/rongs in the course 
of pcrfoming operational details, either negligently or excessively, 
even alter clear facta became knoxm *hat the defendants did not 
violate the anti-fraud provisions of the securities law and rules. 
Thus, the government's liability for tort began when the true 
discretionary acts of the Commission ended. Further, the proposed 
complaint charges that the Commission discriminated against the 
defendants and all of the Company's admittedly private shareholders 
who were termed "unsophisticated Creek immigrants". 


AHCl'Ml’tJT 
l’DiriT 1 


THF. COURT HAS .JURISDICTION TO 
I N'ITRIA IN IMF MOTION HKHFIN 

Contrary to the distorted contention of plaintiff, the basis 
of defendants' proposed complaint is naturally not Its own alleged 
1legal" actions In selling stork, but the Commissions' continuation 
« ln ,M,: ,h '' 'b'l eiid.iut s even alf.-r the absence of defendants' 

wrongdoing war. plain and evident. Rule 14(a) clearly, contemplates 
the use of a third party action where ouch liability may exist under 
the Federal Tort Claims Act. ?8 t'S’C 134f, (b). 
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• • 

I 4» ! . 


As tn the suggestion Miat the application in untimely 
puisunnt to Rule 1 T», it in apparent from a roaming of the 
complaint that the events and actions of the Commission i 9 dis- 
regarding the subsequent findings of the Court that defendants 
did n«>t violate Sect ion r > of the Securities Act of 1933, and 
the documentary allowing that defendants committed no fraud, 
created the special circumstances that cry out for this as 
the exceptional case permitting a delay in commencing tie 
third party action. These new facts clearly distinguii h 
the case at bar to those cited by the Commission at Pagt 8 
of it8 Memorandum. 


POINT II 

THE COURT HAS JURISDICTION ON 
THE SUBJECT MATTER IN THE 
. PROPOSED COMPLAINT 


There is no dispute that the United States of America has 
given its consent to being sued under the Federal Tort Claims 
Act. 28 USC 1346 (6). The Commission points out the two types of 
statutory exceptions to this consent to being nued for tort v 
•liability expressed in 28 USC j 2680(a) and Ih). 

Subsection (h) specifies the excluded intentional torts, but 
noticeably missing from the list is fraud. Admittedly reference 
to misrepresentation and deceipt corn* together and are fraud. 


* 

■'» 

i > 

■ & 

> < 

* ; ‘it 

i < 

/ V 


; n. 

■ i. 

■ v .•*, 
< »* * 


‘i; 

* . j ; * 

0k. 


f 


I • 

1 \ 




V / r 


Hit;? 

■ 

' ; ,.i 

> • i ; ; 

< • V 

■ 1 • u 

.' v- 

i 

I» 

» . • ft 

* 

i t . 

1 i 

•> 

\[Y\ 

r <« r f 






5 . 


the complained of tort can be more closely defined an an abuse of, 
and an incautious. exercise of, authority, akin to malpractice. 

Which brings us to the other exclusion, recited In sub- 
nection (a), where the agency or employee oxcercisen discretion, 
even where tr in abused or negligently employed. That exception 
has not been recognized by the courts, where the actions are non¬ 
discretionary, or occurs after the exercise of discretion ends, 

See 99 AL 2d 1106. If the action of an ngency or employee involves 
operational details when executing a program or project, those 
acts are not immune from liability under the "discretionary 
function" exception. Indian Towing v. U.S. 350 IH 61 Rayonier 
v. U.S. 352 U.S. 315, Somerset Seafood v. U.S. 193 F2d 631. 

3aruski v. S.K.C. and the other cases, cited by the 
Commission are distinguishable. Earuski originally sought 
a mandatory order compelling the Commission to approve his 
registration statement. Then he amended his application to 
request that the Commission be prevented from frustrating and 
obstructing the processing of the registration. At no time 
was a complaint spelling out a cause of action instituted. 

The Courts reference to ^2680 only concerned charges by the 
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6 . 

S.E.C., that wern termed "false, undefined, vague and assumed" 
by Boruski who further contended .that it interfered with his 
engaging in business. 

The facts also differed in that Boruski had pre iously 
been barred as an investment adviser and his broker-dealer 
registration has been revoked, Tn addition he failed tr sign 
the registration statement nor did he file the required 
certified checks. Finally, the Commission never took affirma¬ 
tive "stop" action. 

The case at bar differs in all the aforementioned 
respects from Boruski in that here defendants continued in 
business, but were damaged in concrete pecuniary ways by 
the increasing cost of financing, delaying production, and 
suspending other design and development work for additional 
technological achievements. Further, the defendants credentia s 
and reputations were impeccable, they complied and completed 
with Commission filing requests and the Commission instituted 
affirmative "stop" action via the injunction proceedingfe. 

Nor, is the Angel case applicable to tlie premises. Here, 
the libelous statements concerning the defendants Creek origin 
are the basis for the charges of discrimination, not for libel. 



( 









Tt wan thin t tu nic* that defendants and tho private .stockholders 
were* "unsophisticated Creek inini{’.rants", issorted in the 
support I lg affidavit of Mark .Jacobs to th • L'ommi ssions . ppl ica' ion 
for a preliminary Injunction in August 19/2, that set the pattern 
for subsequent administrative actions and attitudes that denied 
defendants the equal treatment they vrore -ntitled to under the 
Securities Law. They were harassed and 1 rowbonten for not 
doing things in the reinvent tonal way, t hr rugh hiring ieg i] counsel 
and professional underwi1 tors. 


Tt is axiomatic that dlncriminatirr against a person 
which deprives one of rights, privilege; >r immunities are 
secured by the Unite,! States of Aiserica. The 3th Amend ent 
clearly embraces the United States of Arm'ica within the 
legislative scheme encompassed by the (i\il Rights Act s2 USC 1933 


f'OTL'T ITT 

1.1 AVI < K COURT '10 iddU R A THIRD 
PARTY UOMRI.A ITT Dil'.S ! >T CONSTJ.TMTK 
IMITRMISUATI.K JUDIUI/ l. RI VIEW 


The Commission!; argument that jndirial review of Its 

i 

administrative actions is precluded by /'.(a) of the Securities 
Act and') 23(a) of tire IV'd . ->■<• Act, are irrelevant. Deft slants 
do not seel judicial review of ndaini st r; t ive action tl.rc igh 


t hr-i i app I Icat . on l"i ioavr- of court ti ■ u-- t ho United fit res. 


01 v 










The action-in-chio r remains and review of administrative 
determinations in that action, are reviewable under the stated 
sections. 

What the Court Is called upon to determine is the merits 
of defendants' content Ion that they have been aggi Iev<*d by 
Illegal and 'improper conduct of the Commission and are 
entitled to sue for that grievance., without passing upon that 
conduct as administrative actions sublet to judicial review. 

The latter consideration is an entirely separate issue. 

The nexus of defendants' argument Is that t lie time of 
discretionary act Ion, l.e., the making of policy derision In 
the cane, had long passed, and that the continual)' > of the 
legal action and nroaecution oi the complaint against the 
defendants in the face of new evidence and court action dismiss¬ 
ing part of the complaint, and the Commission's continued 
obstruction of the Regulation A stork issuance processing, 
were the kind of operational details performed by the Commission 


that injured defendants. 






ropcLuriirw 

Ihe drsf undent s have been f 11«*/;nlly t'Dnrleved by non-discretionnry 
acts of the agency arid employee*' of the United Stnto 3 of America, and 
tliPGe acts were not excluded by statute: subjecting the United States of 
America to liability, and defendants arc entitled to leave to aue In 
a third party action. 


Resjectfully submitted, 


\Cy-i yi ca h l i&S 

KM.: T/.t.T ;0L K. 1 SilRPES 
j l K/jtTOS 
AT] i/u hakos 
D efendants Pro So 
123 West 39 Street 
Net/ York, 1!. Y, 10018 
Telephone No.: (212)9A7-1ACO 


Dated: Hew York, New York 
July 12, 19/A 






UIIITra STATUS DISTRICT COURT 
SOUTHERN DISTRICT 01' HKW YORK 


72 Civil 3513 (CJJ) 

REW.Y AFFIDAVIT , 


SECURITIES ADD EXCHANGE COMMISSION 

Plaint "i ft, 

-n'yij nnt- 

REU'ARCIl AII’J'OM-'.TTON CORPORA!! ON 
KOHGTANTIKOS 11.. TMI 
huSir, N/.R'MS 
ATUAM 'n/j-iOS 

Defendants, 


KOIISTAI'TTIIOS M. TSl.lli'FIi, duly sworn, deposes and nays: 

lm TI,io affldwvJt J,i Jn r ‘‘Ply 1° •»«. opposition papero su-mltted 
by the U.S. Securities and Exchange Commission (Commiooion) directed 
acainat defendants* application for leave to nerve* a third party 
• complaint against the United Staton of America. 

2. The Co; .enta below are intended to rebut the affidavit of 
Alexander Bicnenstock. Deponent further requests permission to be 
granted until July 15, 1974, to reply to the Commission*e V 
page Memorandum of Lav;. 

3. Mr. Bicnenr.tock omitted several transactions between the 

parties that: occurred in 1971. On Ju ne H i,_1971 a corrcctci 

notification was filed with the commission (see forwarding letter, 
Exhibit 1). It was returned by the Commission under a covering 
letter (see Exhibit 2 ) dated June 23, 197], 

, 4. It was after this second attempt (at Regulation A filing) 

was returned, that the March 10, 1972 submission was made. Although 
letters • C explanation had accompanied the two prior filings, tie 
t U brought a form letter of acknowledgement on March 14,1974* 

<iC ° rxhibIt 3 > shortly after which an investigation was started. 
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1 ° ' 1 * 'I 'l 111 ill II .. ) I I !,|- nil; I lit: passa; .> of j f J 

dnyr: from * ii In,., lint: ll »«: an ohv iously facotisito cotunont ln.nr.ir.uth 
nr, a Commission luvesticr i.ion n<J court issued injunction hovered 
over tl a issuance at all times and the defendants could r.o:: Lc 
exported t o act ii.,pr;-Ic-ntly. 

6c The 40 page cor n< letter dated July 1, 1974, r.< annexed 
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unprel cssioiril. It in respectfully argu. d that the usual letter of 
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UNITED STATK* 

srcumiiKs and exchange commission 

REGIONAL OFFICE 
26 FEDERAL PLAZA 

. New York. N.Y. 10007 

* y '' 

June 23, 1971 


IN HL PLY IMG PLCACK QUOTE J ™ 

--in-- if V; 

» i I,. "i 

HY:SX:AB ' Jr % 

.•!' It * 


s’ c 

|S 


doconrch Automation Corporation 
333 Weoc 29th Street * 

New York, new York 10010 * 

* ♦ • . • A ' 

Ra: Proposed Offering of 

.?•*.£ *ch Aufrr :::ti on C o rj* oir,at ion" 

Dear Sir: 

k fi tCfi . Cl iilod b y y° u on Juno 18, 1971 in corne-ticn 

on« J C k? V ’° i0 bcln2 rcturnc ^ to you* herewith (l^c- 
oro copy which we are keeping for our £il ac ). ( 

✓ 

Tho-csterial in ita prcccnt form io unaccoetcble for 
p,-ocoaairg by tho oteff. m cug C oat t:“ you utiu'-o o,. t 
° ^p“ nea R ° 01 '' located on d a llth Floor of 
‘ Fl - t - r ? 1 Kob York, iluu York 1XC07< xhoro ;ou ' 

my os-iaicc prior Regulation A offering, and their . 
uccr^panyins oamd-anta, chid. have fceecTo effective. 

C0 a tJlda in th ° F-^htlou o:: your 

. f 

Sla 1 ofa“o? e3lre ‘“ rthCr ocet8tooc * *>“ MY tlepho, o 


* I 

Sincerely your^ 

% 

icivm tholes duply 
U-gionnl Adninictrotor 

^ J/Us ft a/.# /(. • 

! Michael H. Goldberg, Chief 
Branch of^Snail Io5ues 
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Goldberg, Chief ’ * ' 

•nail iopues f 
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oum n n t/. ri 

ol (JUlv'l I IfT. Afl|» I.XCMAMOr. COMMISSION 

| IC. 4 . 

2(i 1-rDFRAI. Pl.A/A . 

New Yor»K, N.Y. 10007 


March 14. 1972 


Research Automation Corporation 

333 i. T vif;t 39ch Street 

Kcw York, Hex; York 10018 


Ro: Research Autorr.ition Corporation 

24.UY-7fl.U4 


J In .'j in to .icknniv ] x*<»op 

loti flection under Regularl 
in this office on 3/10/72 
assigned the number 24MY- 75 
of the material filed indie 
processing by the staff but 
if not corrected, would rcn< 
Id duo course this office w 
of rnrorfienr rnrrr.nt: I-1 , >rr 1 , 

flclicienci.es. 


Tlie rtrponsi hi lity for meeti ng t he 
Regulation A easts with those v.'ho 
selves of the exemption. The off.* 
commenced until the filing, as v;el 
has been reviewed and notice given 
further comments with rerueci it. H 


requirements of 
desire to avail them- 
ri.ng ‘ hou] d not be 
i as subsequent amendments 
that, the staff has no 
lie material filed. 


A]though every attempt 
processing, delay might 
heavy volur-c of filings 
you should be prepared 
statements if necossarv 


i 1 Le made to b^gin immed iate 
be rncourii trod because of the 
and oilier staff demands. Therefore 
o up-date the required fit uncial 


Very truly your 


KFVII! THOMAS DUFFY 
Regiona1 Administrator 


Michael II, Coldberg, Chie 
branch, of Dmall Issues 
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